PROBATE JUDGE ¢ l.Af er January l 1947 “cannot be paid
. thing for serviees other than his P
salary;
2.Gan appraise estates for inheritance
tax purposes without appointing
appralsers, but cannot be pald extra f
for saild service. F
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/

Hon. Bert I, McCracken
Probate Judge
Warrenton, Migsouri.

\gr Sir:

e have your letter of recent date which reads
as follows.

"An examinntion of The Constitution of 1945
in connectlion with Art., V. Section 24. And
Senate Bill No. 203 of 6&rd General Assembly,
contains the followinp languaize; "No Judge
or Maglatrate shall recelve any other or
additional compensation for asny public gser-
vice, or practlice law or do law buslness, -
excent Probate Judges during their present
Terms. "

Does thils mean that after January let, 1947
& Probate Judge can no longer apnoint him-

self and act as Inheritance Tax Appralser?

Does 1t mean that in the event he actsg, he

must make no charge Tfor his cservice? Does

it mean that he must approint some one elge

to render this service?

In this County it will be hord to get an
apnraiger who knows anything ebout this work
and I will anpreociate vour opinion in the
matter.

Your letter in reallty submits two questions.

One ia, "After January 1, 1947, if the Probate Judge
" appralses an egtate for inheritanoe tax purposies, can
he be pald for such service in additlion to his regular

gsalary?", and the other is, "After January 1si, will
tne Probite Judge be roauired to annolnt an inhrritance
tax anoralaer in connection with levying such taxes
on estates?". We willl discuss the aquestions in order.
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Section 24 of Article 5 of the Constitution of
Milgssourd reads as Ffollows!

"All Judges shall receive as salary the total
amount of thelr vresent compensation until
otherwise provided by law, but no Judge's
salary shall be diminlished during his term
of office. 'ntil the end of thelr rresent
terms vrobate Judies shall eontinve to
TECE1Ve compensntlon and clerk hire zs now
“provided by law, The salaries of maglstrates
“shall be flxed by law. No Jjudge or magle-
trate shell receive any other or additlional
compensation for any public service, or
practice law or do law business, except
probate judges during thelr nresent terms,
Judges may receilve ressonable traveling

and other expenses allowed by law. ‘UThe

fee of all courts, Judges and maglstrates
shall be pald monthly into the state treasury
or to the county paylng their salaries."

It will be noticed that the foregoing section
of the constitution provides thst no Judge or magis-
trate shall receive any other or addltional comnensatlon
for any publiec service in additlon to his salsry. We
belleve thlg provision contemplates that probate Judges
are to be compensated for all services rendered by them
ag public officers by their salary. . Said provision
is a limitation on the legiglature and prevents the
leglalature from providing compensation for probnte
Judges other then thelr salary. The probate Judce
can appralse estates for inheritance tax purposes,
as willl be dlscussed herelnafter, but such arpraise-
ment, 1lf done by such Judges, would be an exerclse
of the powers and functions authorized by law and
hence a part of the services for which a salary ls
provided. \

Apparently carrying out the provislons of the
forepmolng constitutional provision, the 1945 Leglslature
by S. B, 203 provided limitations agalnst probate
Judges practicing law or acting as administrators, etc.
and apecifically provided that

"Hor ghall the Judge of such court act as
deputy or clerk for any other public
officlal or recelve any compensation for
any public service other than his compen-
‘satlon as such Judpge; * #* % » 4
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It might be suggested that the apvoralsement of
an estate for 1nhnr1tance tax purvogses 1s not a
*oublic gervice"., Ve are not able to find a general
definition of the words "public service", but we
think® the words taken in their ordlnary meaning mean
gervice rendered by orflcers and emnloyees of the
state, county, nolitlcal subdlvligions, munleipalltles
and other agencles created by law and which administer
the laws. The asseasment and collection of inheri-
tance taxes are matters provided for by law, snd those
who appraise estates are administering the 19ws of
the #tate: The taxes assegsed and collected upon such
appraigement are controlled and dlsposed of by the
leglslature for such opurposes as that branch of the
state government conslders for the best interest of
the public. One wheo annralses estates as a basis
for levying inheritance taxes ig therefore performing
a sgervice to the publiec and, therefore, we think the
law vrohlibite a nrobate JucVe from recelving comven-
8ation for such serviece ln any manner other than by
his salary.

Moreover, by SBectlon 13404A, Laws 1943, papge 868,
1t 1s provided that probate Judges dld not have to
account for the fees earned by them in hearing and
determining lnheritance tax matters, and this offlce
has ruled that such Judges were entitled under that
law to retain sald fees over and above the salary
then provided. for the Judges. However, the 1945
Leglslature by 8., C. S. 8. B, No. 200 prescribed certain
fees to be taxed up in connection with the adminis-
tration of estates for services rendered by the
probate judge and then provided as follows:

"It shall be the duty of the Judge and clerk
of the probate court to charge upon behalf
of the gtate or county as the cnse may he
every fee that acerues for the services of
such Judge, clerk or court; excent that in
counties now or hereafter hqvinﬁ more than
260,000 inhabitants the duty to charge such
fees shall be 1lmposed on the clerk of the
probate court,

In countles now or hereafter having 30,000
inhabltante or less, the Judge shall, at

the end of each month, nay over to ¢

director of revenue, to be deposited by

him wlth the state treasurer in the maplstrate
fund', all moneys collected by him or his
1@rk as fees, taklng two recelpts therefor,
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one of which he shall lmmedlately file with
the state treasurer, Bach Judge shall, within
thirty days after the explration of each
¢calendar year file with such director revenue
a written report, verified by hls affidavit
specifying the name and court number of each
estaie in which fees were paid in such ecal-
endar year, the amount of such fees pald in
each such estate and the amount of fees unpald
and due in each estate at the end of such
year, Such Judge shell also, withiln such 'thirty
day perlod after such ealendar year make a
written report to such director of revenue

of all fres which have heen due and unpald

for more than one year, the amounts thereof
and the name of the estate in' whieh the same
are due, which report shall be verifled by
affideavit of the Judpe that he hag been
‘unable after the exerclse of dillgence, to
¢ollect the ssme; and 1t shall thereupon be
the duty of the director of revenue to ceause
the same to be collected by law and turned
over to the gtate treasurer,

In 211 counties which now or may hereafter

have more than 30,000 lnhabltants such fees \
ghall be charged on beh=l1lf of the county and

vald over to the county treansurer, who shall
igsue two recelpts therefor, one of which

shall be flled with the clerk of the circult
court having Jurisdietion in suech county.

The reports herein above required to be made

to the director of revenue shall be made to

the county treasurer.

In counties now or hereafter having more
than 250,000 inhabltants such fees shall
be charpged, collected and pald over and
the 2bove mentloned reports and affidavite
shall be made hy, the olerk of the probate
court."

Sald latter act speciflcslly designated that all
fees charged for services by the Probate Court were
to be charged upon behzalf of the gtate or county as
the case might be =nd that sald fees when collected
should be pald to the Virector of Revenue or the County
Treasury. Ye think gald section further carries out
the purvose of the constitutional provision and salary
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statute above referred to. This latter statute con-
templates that all fees earned by the probate court
should be pald into the publle treassury from which
the probate Judge recelves hls salary. One of the
fees get out by sald last naned act 1s & fee

"For supervising all estates in each court -
and having appralsed such of sald estates
as may be liable for taxes under the state
inheritance tax law, in additlon to the fees
applleable as herelnbefore provided, = fee
of two and one-half per cent of all such
Anheritance taxes finally agsessed and pald
on property assessed throush the respectlve
courts shall be charged, the same to be .
collected by said Judges from the person
whoge duty 1t 1ls to pay guch tax; provided
in all estates in which the gtate treasurer
or the executor, administrator or trustee
in charge thereof, shall be required under
the provisions of the inheritance tax law
to refund to the person entitled thereto
any inheritance tax collected by them, the
gtate or county receiving same shall refund
to the person entitled thereto out of the two
and one-half ver cent fre on such trx the
proportional nert thereof to which any such
peraon may be entltled to a refund.

We think it 1s clear, therefore, that nof only
the constltution but the leglislative aots above referred
to contemplate that probate Judges shall recelve
nothing beyond 2 salary for any services which they
perform bJ virtue of thelr office.

Your second guestion is whetlier the probate
court must apoolint an apnralser to avoralse estates
for inherlitance tax purposes. Sectlon 585 of the
Statutes of Migsourl as enacted by Hs C, 3, H. B,
661, Laws 1945, vests in the probate courts Jjurla-
diction to determlne the amount of inheritance taxes
due by estates, and then provides as followa:

"If it aprear that said estate may be sub-
Jeot to such tex, 1t shall he the duty of
the court to set a day for the hearing and
determining the amount of sald tax and to
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cahise notlece thereof to be glven in the same
time and manner and to the same partles as
1s herelnafter provided for/apvralsers, or
the court before determining such matters,
may of 1ts own motlon, or on the application
of any interested pergon, 1noluding the
Dlrector of Revenue, e prosecuting attorney
or attorney-general; &avpoint some cuallfled
taxpaying citizen the county, who 1is not
executor, asdministrator or beneTiclally
interested in s~14 estate or the sttorney
-for any of such partles, 2e appralser to
appralse and iz the clear mcrket value of
any property, estate or interest thereln,

or income therefrom which 1ls subject to the
payment of & tex under the prov*eions of
thils act,”

~The foregolny sectlon provides two methode by
which an estate may be appralsed for inheritance
tax nurposes, One 1ls for the probate court to set
a day, notlfy interested parties and on the,day set
proceed to determine the amount of the inheritance
tax due by sueh egtate. Such determinatlon would
necessarily require th=at the court firset appralse
or put s value on the sstate. The other method 1is
for the Court to appoint an appralser to apprailse
the estaie, and when such appralsal has been made,
the court then asgesses the inherltance taxes due.
The statute does not requlre that an appralser be .
appolnted. The probate courti ean appralse the estate
and determine the tax, but as polinted out above, the
fee for his servlces 1n such wmatter would heave to be
turned into the state or county as the case may be.

Conclusion
It ls, therefore, the oninion of thils oiffice
(1) that after January 1, 1947, a Judge of the probate
court eannot be psid for his services in aonralsing

an estate for inherlitance tax purposes any amount
over and above his regular salery, and (2) that after




Januery 1, 1947, the probate Judge 1s not required to
appolnt an appralser lo appralse estates for inheri-
tance tax purposes but mey make such apouraisal himself
and whatever fees are allowed by law for such services
must be turned into the state or county treasuries,

as the case may be. .

\

Yours very truly,

Harry H, Kay
Aseilstant Attorney Ueneral

APPROVED:

J. B, Taylor
Attorney deneral
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