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TAXATIONs TLevying of taxes by directors of school districts and
the right of the county court to amend such levies
when such court is making the levy of taxes on rail-

o roads and other carriers for the rolling stock, road
P - bed and movable property of such carriers. ’

A B , septombor 26, 1946 -

o | » FILED

A 2 5/

Honorablec Vi, V. linyse
Progsecuting Attorney
Harrison County
Dothany, lilssourl

Doar Sir:

This is to reply to yours of rccont date vherelin you
submltted the following requsst for an officlal opinion from
this departments

"T anclose herewith & copy of a leottor
from the Chilcago, Lurlington & Guiney .
.allroad to iir. fie M, Justice, ono of
the thrse County Judges in our county,
rolative to levy of school taxcs. The
letter is solf-oxplanatory. Tho rall-
voad ls saying that: 1. L4 school
district does not have any ripght to
lovy an omount for schooul purposscs in
oxcoeas of that vhich will be neceossary
to raiso onough revonue for The up-keop
and operation of tho school 1n any par-
‘tlculer ailstrict for the yoar for whlch
the lovy is mado. In other womx's, they
aro adopting the position that the
gchool district camnot make o lovy whilch
will not only oporate the school but
will leave, In addition theroto, a sur-
plus. :

"point two raised by thom is that 1f 1%
be found that levies made in Jdistricts
of counties are more than is needed to
take carc of anticipatod oxponses in bthe

" yarilous districts, individually, doas the
Courity Court then have tho power to ro-
duce tiie rate of levy ifor school purposos:"
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ctlon 10547, Re Se lioe. 1039, which was repealod
and Peonnctod vy thao GQPU Goneral “soowbly 1n Jonate Bill
Loe 208, approved on Jenuary 25, 1946, and vhileh Cenate D111
velates to the 1evying of school Laxvﬁ by cistrict boards,
reads as follows:s

"T'ho board of dircctors of cach school
digirict shall, on or hofore tho Fiftcenth
doy of kay of eanch yeaw, fovward to the
County Supoerintondent of Schools an esti-
mate of tho amount of money to bho raised
by taxatlon for tlic ensulng: school year,
and the rate reouirod to producae said
amount, specifying by funds tho amount
and rate necossgary to sustain the school
or schools of tho district for tho time
requlvod by law or auvthorizaed by tho
quallfied votors of tho district, to
moot principel and intercst payments on
the bonded debt of tho dlstrlet, and to
provide such funds as nay have hooen
ordered by tho quallflied votors of the
district for other lozitimate distvrict
purposcs, including Lhe purchase of

hool bull&vuf gltes, buying or eroct-
Ins school Du;lQLﬁ‘P vepairiug and fuyp-
nishing wuch wuilding s, and provliding .
foot brldpes acroso In7ﬂf giroama,

(‘:; ““, h

T.L

: It will e noted that this sectlon reoqulres tho board
of diroctors of the gchool alistrict to forward tholr ostimatos
and ratos to thue county ouQO”LﬂﬁO wont of schools, Under Uection
L0612, K. Be llos 1939, the dutlcs of tho county suporintondent

of schools, vith vespoet to guch ontimalten and rates, aro as
follows:

Mo 2 45 he shall vecoivo, and, 1 nroporly

mada, anprove eastinotes and onuwacrutlon

llato and turn samo over to the county

clopls o o wd

“hile your lotior dees notbt indlcato whothor or not the
ﬁﬂt_uxtes and ratos were gubmlct:d to tho county superintendent
of schools and weoro aporovad by vor the purposo of this opin-
fon wo will assumc that tho ol 11d performn theso dutlos,
J

In o1 C. Jde e, page 720, Soc. 146, tho nrinclple applicable in
such cagses ig statad ay followe:
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"In the absence of ovidonce to the con-
trary, there is always a prosuapbtlon
that off'icial acte, inclulding wmlnlstorial
acts, or duties have been proporly por-
formed, and 1ln somne states this prosunp-
tion is oexpressly proserlbed by statute,
stated 1n anothoer way, it ls, as a
goneral rule, presumed that a publile
Tficlal properly and regularly dischorges
his dutlos, or poerforms acts requlrod by
lav, in accordance with the law and the

o9 gt

; authority conferrod on him, <

In Vatermaan ve Chlecago Lridge & Iron .orks, 41 8, Vi,
(2da) 675, the court, in apylying ths rulo as to tho Vorkaen's
Compoensatlon Comissian, made this stvatoment (1. c. B78):

"3o far as tho record shows thero was
- no lrregularity iIn the procecdings,.

- Irregularity cannot bHe prosumed. The
presunptlon is to tho contrary, to wit,
that public offlclals have properly
performed their dutles. = % #V

4.3

_ Viith this presumpbtion in mind we nmey assume that Llhe
board of directors of the wvarlous dilstricts forvarded their
ostlmates and rates to the county superintendent of schools

and that he received thoso gstimatos and ratos, found that they
wore proporly made and approved themn and turned thew. over to

the county clerk,

: Then under Decblon 10396, . &, Ho. 1059, which was
ropealed and roonacted without any change as to the duties of
the county cleork, with rospoct to the quostion hore involved,
by sald Senate Bill jio. 208, it is. provided as followss

"On rocelpt of tho cstimates of tho
varlous dlstricts, the county clork
shall procead to asscess tho amount so
returncd on all taxable vroperty, roal
and poeesonal, in oach district, as

sinown by tha last annual assasament Lor
state and county purnosgs, including all
statonents of wmorchants in each district
of tho amount of joods, warcs and morchan-
dlse ommed by thom and taxablo for state
and counbty purposcs; Provided, the lovy
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thus extendoed shall not exceed In
any ono ysar the following retes on
the hundred dollars assesgod valua-
tiong 4 4 "

The flrst part of your recuest lnvolves the question
of whether or not a board of dlrectors of a school district
may make a levy which wlll bring in more taxes than aroe reeded
for the distrlct to operate on for tho curront yoar,

“In treating a quoestion similar to the one hers under
consideratlion, the Hissouri Suprome Court, Livision One, in the
-¢case of Pope v. Lockhart et al,, 262 5, W. 375, 376, salds

"The statuto (sectlon 11142, K. S,
1919) mekes 1t tilo duby of the school
board to make the estimate of the
funds necessary to sustaln the school
In its district and state the amount
and the rate required to raise 1t.
Section 11183, H, &. 1919, makos it the
duty of the county clerik 'on roceipt
of the estimate # % #* to assoss the
amount so returned on all texanle prop-
erty, # i #' oxcept he shall not exceod
stated 1limits which do not affcect the
question in this case. The withdrawal
and correction of the mutilated estl-
mate was lawful. State ex rsl. v. Phipps,
148 ilo. loc. cit. 36, 37, 49 &5, V¥, 865,
It 1s cloear that the Leglslature commuit-
ted to the school board the duty to make
~ the estlmates for the year, and that the
" board kept 1ts estimate woll within the
lawful 1limilts of the lovy constliutionally
authorlzed by the voters. Tho courts are
not expresaly glven authorlty to rovise
the ostlmates of tho board, and will not
arropgate to themsceclves such power merely
bocause 1t may be thought the levy recom-
mended will ralse a sum In excess of the
neods of the fund for which tho levy 1s
made, nor yet because thoro may be some
evidence tending to show an intent to di-
vert the money, after 1ts colloction, to
ancother purpcse, since thls can be dealt
with when such attempt at diversion is
m&d@. Co C. C- 8 St' L. 1{"7. GOQ V.
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Peopl@! 208 Ill. lOC. .Cit. ll, 12,

69 N, L, 832, and cases clted; 1 iiigh
on Injunctions (4th ld.) Sec. 544,

ppe 517-519, Tho power glven the board
is "highly discreotionary! and legisla-
tive in naturc,"

In the case of Lyons v. School District of Joplin,
278 3, Wy 74, a taypayer attompted to enjoln the colloction of
a school tax levlied for the payment of bullding and répailrs
and for a slnking fund, contending that the levy for the bulld-
ing and repalrs was in oxcosgs of the constltutional limlt and
that the levy for the sinkling fund was in oxcess of the sum
noeded for the curreni year, In spsakling of the levy 1ln excoss
of the amount needed for the sinklng fund for tho current year,
the court sald (1. c. 77)s

e % % The lovy for interest, as we

havo already remarked, appoars to be
more than sufflcient to pay the annual
interest, but that fact, wlth the allo-
gation that there 1s an Intent to di-
vert some of the fund when recelvod, did
not avold the levy nor warrant Injunction
“against the colloctlon of those taxes.
Upon the situation tlhus presonted, the
nolding of this divislon of thilsgs court
in Popae V. Lockhart, 299 Mo. 141, 2562
. W, 375, is appoasite, + ¥ #W

And 1n consliderings the powers and dutles of the county
court in respoct to lovies of school taxes, the Srpringfleld
Court of Appoals in tho case of State ex rel. Chadwlck Uonsol,
Sichool Dist. v. Jackson, 84 S, W. (2d) 988, said (1. c. 989-990):

i % % In so far as the making of levies
for school districts is involvaed, the
county court has boen plven no supervisory
povers whatever.,  atimates for sinking
fund and interest on bonded indsebtedness
of any dlstrict are made by the school
board of such dlstrlets DSectlions 9203,
9204, Re S, o« 1929 (lio. Ste fnn, Secs.
9203, 9204, ppe "0O76, 7077). Upon raceipt
of such estimates 1t bocomes the duty of
the county clerl: to make the assessmont

~ againgt the taxable property lylng wlthin




/ AN
Honorable W, V, lavoe -5
tho dﬁS”Piot, 18 within the Linitg

progeribod by law, Seolion 92061, U,

Ce Hoe 1029 (10e Ub. Anne Sac. V261,

Pe 7109). Tho board of diroctors in
this caso mado an cstimate of 25 cents
on tho {100 valuation Tor sinling fund
ond o similar amount for intorest,

Suehr gatimalto was within tho constibu-
tlonal and stat uto“J llulu. It is true
that at tho timo tho cstimnte was made
thero appoors to have boon on hand suf-
ficlent funds bolongin" to tho distrlct
to havo rotlired all oug Lqpcini bonds ¢

It wag upon such state of facto tho
county court attompted to quash the
lovy and ovder the county colloctor not
to collecet the allegoed illoqal lwvy.
Thora 18 no stqtut0f~ nauhor1t; for
such procedure or oxorcise of judicial
nowor by a county court. In fact, no
court 1gs glvon statutory powor to rovise
an ostimato of & school beard whon with- ,
in the legal limits allowod by lew, ¢ 3

The vorosoins crses doalt witih tho cuogtion of tho
uthorlty of tho county court to roviso an cstlumate and lovy
‘made by a board of dilrsctors of a school district. In all of
those cases the lovles worc mado for local taxcs, . lowover,
oach of the casog hold to the effcet that 1t fouts wilthin tho
sound discrotlon of tha beard of dirsctors as to how wmuch thoir
gstimate will be and what thelr lovy willl be and that no courd
ig givon statutory power to rovise an ostlmate of a school
board when-within the losel 1limlte allowed by law.

In the lovylns: of a tox on tho read bved, volling. stock
anc movapnla propcrty of roallroads an. other caW“ijvﬁ, the powoers
and dutleos of the county court ViLh rospect to guch lovles ave
oirferent. coctlon 11200, B, v, llo. 1939, rolatin. to theose
dutios, wag ropealad and rednacted by thoe 65rd (foncral Asgscribly
In louse Comilttoe Substltubo Tor llouse DILL Ho. H85, apnroved
Dacembor 135, 1945, ond by Soctlon 18 thoroof it is providoed in
part as followg: ‘

"ror tho ournoso of Llovying school taxcs,
and taxos for tlhe croctlon of public
bulldings, and for other nurvosos, ln' the
saveral countles o this state, on tho
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o

of
o1

roadbed, rollin;: stoelt and movable
property of rallroads in thils state,

tho several counby courts shall ascer=
taln from thoe returns in the oifice of
the county clork the averapge rate of
taxatlon levied for school purposes,

and also the avorage rate of taxation .
levied for the OPBCLiOn of public bulild-
ings, and for other purposes, cach sep-
arately, by the sovoral local school
noards or *uthorltioo of' the geocveral
school districits throuchout the county.
Such averags vatoe for school purposes .
shall be ascortalnoed by adding tonether
the local ratos of the soveral school
districts 1n the county and by dividing

" the swa thus obtalnad by the whole nume-

ber of districts lovying & tax for school
purpoesas, and shall ceuse to be charged
to sald railroad companleos teaxes for
school purposes at sald averags rats on
the proportionate value of said reilroad
property so cortified Lo the county court
by the State Tax Commlssion, under the
provisions of this article, and the sald
clerk shall apportion tho sald taxes for
school purposes, sc lovied and collected,
among all tho school dlstricts in hils
counuy, in proportlon to the enumeration
roturns of said dilstricts, # & "

In tho case of State ex rel. v, Hennibhal and

Ste Jo

He Cos, 135 llos 618, tho court, in construlng the statute

1889,

whichh contained the some provisions as to the levying

school texoes on rallroads as doos the sald Sectlon 18, supra,
said, l, c, 6282

"By that statutc exprese power 1ls glven
to the county court, and to the county
court alone, to lovy such taxes on raill-
road property, Loth local and distrib-
utable, and thoe manner 1s praescribed in
which that power shall be exerclsed (sces,
731, 7732), ond untll the county court
has made such lovy, the clerk has no power
to oxtend auch taxes upon the-tax bhooks
against the property of the rallroad com=-
pany (soc. T733) . # & "
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Ana In discusgolng the ouvaetlon of the dutics oo thio county
court under this soction, tho court caid, 1. c. 030:
"ihlas statube scoems to Lo cusceptivle
of but one cuoneuvructlon, ond that is
that tho.valuo of tho roodod and roll-

Ing stock dwd octher movable property of
the rallroad cumpany shall Lo E““Od Ton

- school pufioooc ot tho average rajae,

. and that tax be dlstvibuted to tho soveral
school cis of tho counby, and that
the bulldl G ight f

way dhqll Le
taxad at G o7
taxed 1. thoe ¢
ings are situs
30 to such dlst

nuild-
ghall

Tho Hannibal
-~uuL|n“ 0 the

In the case of
dye Coy, 110 .0 2Go,

Ce d . <
procodure of tho county Cudfb,im aaking thesgo asscounonts, sald

M s It was the duty of the cownty

court to ascortaln the avera;o rato of

taxzotlon for sciwol purponcs and bullde

ins purposcs from the og¢lclq1 returns

of the local school woards £iled with

the county cleorl, = & =W

Thic guatenont would indlcabto that Tthe County courts

must uso tho statornont of thwe cstlmatos and rates £llod Hy the
county clorls to ascortoln thio averand rate of agscusmnont.

Froa all of the cnoos wirlich we hoavo citod horsin 1t
Y t

goome that so lours ng the boards of dircetors of tho cbool dlg-
tricts stay w1thlﬂ tho constituslonal and statutory 11n1t“ In

making their ostilmator and ratos for btho purvcso of lovying taxes,
yd-

that tno counLj courts would Ha roquirod to usoc thoso cstimatos
and rates for tho gufgose of arvivins at the avorago rate Lo he
leviod and assos sad against railvoads and other corrlcors. Sineco

tho nowers and dutios of coungy couvrtg and boardes cf dlvoctors
of school uls‘"LCuo avo puroly statutoyy, thon Tty can poriora

oniy such functions as arce orascrlboed by statuta,

v oof tiw county courbd

Onn tho ouwostlon of the authority o
o-end lovies, we {ind that a

Gl
Lo omond or rovigss thoro cstimato
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statute was enacted .in 1933, Laws of lo., 1933, page 424,
Seetlon 11118, R, U, Mo. 18939, which might have glven county
courts authority to revise estimates and levies such as are
under consideration here, Thils law was enacted followlng

tho declslions in the cases which laid dowvm the rule that
county courts could not revise estimates and levies of boards
of dlrectors of school districts. However, the 63rd General
Assembly by House Commlttee Substitute for House Blll No, 537,
approved Decsmber 5, 1945, repoaled sald Section 11118, R, 3,
1959, and there does not ssem to be any authorlty now for a
county court to change tho assessment of an assessing body.
That being the case, the county court would be bound by the
principles announced in the earller cases, that ls, that the
estimates and rates submitted by the boards of diroectors of
school districts may not be rovisged or amended by the county
Couﬁt.

Concluslon

From the forogoing it 1s the opilnion of thls depart-
-ent that the estlmates and rates for the purpose of lsvylng
taxeg-to operate schools, lies wlthin the sound discretion of
boards of diroctors of thoe school districts and that the county
courts do not have any authority to rovise such ostimates of
the amount needed for taxes and the rates made by the dlrectors
even though the tax derived by such estimates and rates will -
exceed theo amount actually needed by the distrlict for the cur-
rent yearts exponses,

‘e are further of the opinion that county courts, in
meklng the .assessments and levies of taxes for school purposes
against the roadbed, rolling stock and movable property of
railreoads and other carrizrs which are simllarly taxed, must
use the estimates and rates submlitted by the diroctors of the
school districte of the countles as a basis for determining the
average rate to be levied agrinst such carriers and that the
county court doas not have any authority toc rovlise or change
the ostimates and rates so sumbitted.

iespoctfully submitted,

APPROVEDs - TYRL V. DURTON
Ascistant Attorney Gensral

J. B, TAYLOR
Attorney General
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