CONSTITUTIONAL TLAW: Under Section 25, Artilcle V, Missouri

Constitution 1945, incumbent probate judge ~

PROBATE JUDGE: cannot succeed himself if not In office
when Constitutlon was adopted, unless
licensed to practice law.
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lonorable Gordon J, lassey /
Lawyer

Third Floor Courthouso

Ogark, Missourl

Dear Sir: ~

Recelpt 1s acknowledged of your letter in which you re-
- quested to be advised if the Incuwmbent probate judge would
be eligible for the combined office of prohate judge and
maglatrate.

Your letter reads as follows:

"Ton, W, L. dizson 1s the present probhate
judpge of this county he hwvlag beon appolnted
by the CGovernor in November 1945 to finish
the unexplred {tern of the Judge who resligned.
Hr, Hlxson toolk charge of the office Deceriher
1, 1945.

"Please advise me whether or not uir. Iixson 1s
0lipgible to fill the comblned offlce of liapis-
trate and Probate Judge under the provlislions
of the new conatitutlon and laws passed aifec~
ting saild office."

Sectlon 18, Article V, of the Constitution of lissourl
of 1045, provides in part: -
" e @ In countles of 30,000 inhabltants or
less, the probvate Judue shall be Judge oi t
maglstrate court. « « . R . ,"

The eifoct ol thils section ls to oomline the ofiices of probate
judge and judge of the mapistrate court end 1t roegulres that
the combined offices shall he held by one person, who shall bo
the probate judge. Consequently, in the instant case, for iir.
iI1xson to be ellpglble for the combined offlice of probate judge
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and maglstrate he must be qualifled for the offlce of .robate
judge . '

We assume that your Inquiry has partly becn prompted by the
fact that Mr, Hixsoa 1s not now llcoiised bo practvice law in lilssourl.
Were he so licensed, tiere would e no guostion as to his eliglbil=-
1ty, because he undoubtedly iwlfills the votling, residence and age
requirements.

- Sectlon 25, Article V, of tue Counstibutlion of ilssouwri of 1945,
provides for the quali fleations for probate Juube, a.d, 1In part,
reads as follows:

A e o o Judges of probate and magistrabe courts
" shall be dquelified voters of thiis state, and
resldents of the county. Prouvate judges shall
be at least tweanby five and naglsltrates atb
least twenty two yearu of age. very judpo and
magistrate shall be licensed to practico law in
this state, exce)t that probate judres now in
office may succoed LHeMSelves as propato gud'eo
v’thout‘belnr go licensed, « % & 3k & sk oWk

(LBraphasis ours.)

This sectlon in clear and unamblpuous languvagse redqulres a person

to be licensed to practice law in this state Lo bo eligible {or the
office of probate Judze. However, the oxceptlon to thils requlirewment
1s that the incumbent probate judge wmay succeed hlmsell without
being so licensed,

According wo your letter, the incumbent probate jud 0 wWes ap-
polanted by the Governor in Novewber, 1945, and assumed the dutles
of hils office on December 1, 1945,

We direct your attentlon again to the wording of Sectvion 25,
- Artilcle V, supra, where it says: " & & excopt that probate judges
- now in offwce way succeod themse]ves as probate judges wlthout
ﬁsihg go lilcensed, 3 % :,"

. The word "now" refers to the time that tho Constitution was
adopted hy the electors of the state of Illssourl, which was February
27, 1945, 1In this connection we cite the case of Appllcabtion of
Marino 23 U.J. Misc. 159, 42 Atl. (2d) 469, where there was in-
volved the determinatlon of 8. person's voting qualifications under
the Constitutlon of lew Jersey, which provided that no pevson coa-
victed of a crime which now excludes him from being a wltness shall
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enjoy the right of an elector., The court, in construlng the
Constitution, stated the following at Atl. 1, ¢, 471:

"t % % The pertinent disqualification pro-
vision is of 'a person convicted of a crime
which now excludes him from heing a witness,!
subject to other conditions here immaterial.
And, thils clause, by the use of the word
'now,' refers to the time of the adoptlon of
the Constitution on Septembsr 2, 1844, w« « ="

Therefore, we are consatrained to say that under the construc-
tion we must give to Section 25, supra, of our Constitution, only
those probate judges who were in offlce February L7, 1945, (the
date the present Constitution was adopted) could succeed themselves
as probate judge, unless llcensed to practlce law.

Conclusion

In view of the foregolng, it 13 the oplnlon of this department
that an incumbent probate judge not licensed to practice law could
not succeed himself 1In office unless he held office at the tlme of
the adoptlon of the present Constltution.

Respectfully sunniltted,

RICIARD ¥, THOMPSON
Agsistant Attorney General

APPROVED:

J. B, TAYIOR
Attorney General
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