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At the outset, we wilsh Lo state that we are unable to
find a case in ilssouri or ia any jurlsdiction in point, or
a case contalning fects similar to the one in questioni nor
can we find a statute cstablishing the venue in criminal
cas8es relatiny; to absentee votin: oy affidavits wmade Ly such
voter, '

Section 2, Article VITI of the 1945 Constitution, pro-

vides the qualifications of voters, and is as followss

"All citizens of the United States,
Including occupants oi soldiers!' and
sailors' homes, over ths age of twenty=-
one wno have reslded in this state one
year, and in the county, city or town
sixty days next preceding the election
at which they offer to vote, and no ‘
other person, shall bs entltled to vote
et all electlons by the pooples <« & M

For thne purpose of this oplnion wo ars assunming, from
the facts stated In your request, that this voter was a resi-
dent and a leozally qualified and registored voter of the City
of St. Louis, and was entitled to cast his vote there In the
general election held Vovember 5, 1846, Pased upon thils
assunption, we have concluded that the wvoter was nolt a resi-
dent of Iron County, as provided by the Uonstltution; that
the affidavit made by this person was Ialse, and that the
absentee vote cast by him in that county was 1llegzal and would
therefore e the acts upon whlch any crimlinal action should be
founded, To strengthen this conclusion, we believe the cone
stitutional provision quoted heretofore would be a complete
defense vo a ciharge a;elinst this voter that the ballot he cast
In 5t. Louis was 1llegal or constituted a violation of thne
criminal laws.,.

daving concluded tinet making of the false arfidavit and
the voting of the absentes ballot conastituted violations, the
question then arises as to whichi sections of tae statutes were
violated. We have oxamined ti:xe soveral statutes relatins to
absentee and fraudulent voting, and it 1s our opinion that
Section 4355, 'l«de Mo, 1239, covers the situation as to the
actual votinge <ald aectlon is as follows:

"ivery person who shall, at any election
£ L1

held in pursuance of the laws of this




state, or of any city or other wuaici-
pality thereofl, vote more tian once,
elthier at the same or a different place,
or shall Xknowingly cast more than one
Dallot, or shall vote at any such elec-
tion knowing taint ke is not a gualilied
voter and 1g not entitled to vote, and
every porson who shall lmowingly advise
or procure any p2rson to vote who is not
entitled to vote, or shall knowingly ad-
vigse or procure any illegzal vote to ve
cast at any auch eleetiocn, shall ve
deemed muilty of a felony, and upon con=-
vietion sihall be punishoed by Imprisonment
in the penitentiary not excoedin:: flve
vears, or by inpriscnment in the county
jail not exceedins ono year, or by a fine
of not legs than fifty dollars, or by
poth such fine ond lmprisonment,”

Sectlon 114050, We8, Mol 1939, aoplice as to the false

affidavit, and 1s as follows:?
"If anv psrson shall wilfully and false~
ly meke eny certificate, effidavit or
statement, which certificate, effidavit
or statement is requlred to he madse Ly
tiie provisions ol thla artlcle, zuch
person shiall upon convictlon thereol Dbe
deoned ;ullly of a felony and punilsihed
by Imprisonment 1in the penitventiary for
two years or by & fine of not less than
Fifty dollars and impriscnment in the coun-
ty jail for not less than thirty days nor
more than one year. If any person shall
violate any vrovision of this articlse, or
fail to comply with any provision hersofd
Tor which no other punlsiment is hersin
provided, such person shall upon convice
tion thereof, be deenmed ~uilty of a mls-
deueanor,” ’

falae arffidaviti in St. Louls and ths casting of ths absontee
ballot in Iron County (by mail from 4t,., Louls) constitute a




[3=S
]

I'ry John . Helth -

violation of Section 4355, supra, it must then he deotermined
whether the veonue of any criminal action would be in the Clty
off 5t. Louls where tho affidavit and ballot were prepsred, or
in Iron County where it was received Dy mall and cast with
the other ballots voted at the election.

The Lesislature passed laws permltting absentee voting
and enacted, armong them, a sectlon declering the purpose of
the laws, 3aid Sectlon is 11481, Fo. ReSeds, which provides
as follows:

"This article shall ne deemed to provide

a method of voting by voters ebsent from

their county on the day of election and

is in eddition to the mothod now provided

by statute in cases where the voter is

present in the county where suchi voter re-

sides on the day of sucli election and to

such extent is amendatory of and‘uupple-
mental to existing stauuues, not norein -

xnresslv repﬁaled.

By stating thrt absentee voting provides a method of
voting by & person in thelir county when absent 1s an addition
to the method provided for voting whon tuey ere present in the
county, 1t could be construed to mean thot the person voted in
his county and for the purpose thereol was at least construc-
tively present therein whon he prepvered and veted an absentes
vallot,.

In 29 Cedeile, Tleoctlons, Sectlon 337, pexe 451, it is
stated: '
"iatters relating to jurisdiction and
venue in prosecutions for violations of
election laws are governed by the prine
crplcs appl&rable 1n criminal cases

senerally, & & 4

It misnt e well o add here that the new Constitution
asourl does not make any provisions resardins tThe venue
Iminal cascs, ‘

Sectlon 3767, 0. HeS.A., provides:

"Offenses committed asainst the laws of
this state snall be purnished in the
county in which the offense is commltted,
exccgu as may be otherwilse provided by
lawv.
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Ag stated above, wo do not {ind any othosr provision of
the statute relating to tho venue in these kind of cases =0
tiat the general law placing venue 1n the county in which the
offonse was commltted would be applicable, thorefore 1t must
be determined where the offense was committed.

4

As stated horeinaiter in our conclusion, we are of the
opinion that the offenscs were committed in Ircn County, and
in support thereof cite thne following:

, 22 Cedebe, Crininal Law, <ectlon 173, paepe 265, which
is as follows: '

"y 'venus' 1g meant the jurisdicilonal
locality, ordinarily the county, in which
criminal acts are sllcged to have occurred,
% 4% 'Wenue! has also been defined as
the county or jurisdictlon in which the
action is brougzht ior trial. Venue is a
Jurisdictional fact, but 1t. is not an ele-
ment of the oiffense, and need not, as a
seneral ruls, Yo proved beyond a roasonable
doubt, = 4 & & further, it has been zald
that porsons obviously ~uilty of criminal
acts cennot escape punishment throupgh
technical questions of venue."

Secticn 174 of the seme volume, pages 265 and 206, is as
followsy -

"An offense is committed of course in

that county in which the ects constituting
the same are done, and, where ths acts are
done in dliferent countles, the reneral

. rule ls that ©the offense is commitied in
that county in which it is consummated,

- although in such & case statutes often per-
mit thie venue to he laid in either county,
# % % % A person sasccused of crime cannot
himself, or through the connlvance of

’ others, get himseli arrested and bound
over to give Jurisdiction to a county of
his preference, in fraud of the prosscu-
ting officers, acting in good faith, to
fix It elsewhere if they chose to do so
in the interest of a fair trlal, % % 3t 2"
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sectlon 183 of the sawme volumo, nape 277, provides:

"ihe prosence of ths offender within the
county wihere a crime 1ls committed is not
alvays essential, but sone portion of the
act, or ol tihe omission vo act, must have
calken erfect there.

"ihore a person procures the commisgion

*+ of a crime in one county throush the
agency or an innocent porson, he 1ls a
principal and indictable in the county
where the crime wuas committed, althourh
he was not in such county at the time of
i1ts conmission." :

The new constitutlion of ifissouri, Section 7 of Article
VII, provides thut a person wmay vobte an absentee ballot with-
in or without thwe atatey and 1f .1t was held that the place
of preparing the ballot and sirnings the affldavit established
the venue or the place bthe crimc was committed, such holding
would defeat any prosecution Ifor illeral vobing because it
would not He pocglble to Iforvce the attondance of witnesses
or the production of the elccections records and documents in
anothwor state. .

The foregoing ls stated for the purpose of pointing cub
the impracticabvility of a rule requiringz the vobter's actual
physical pregonce in a county or state befors he could be tried
thereln for casting a fraudulent ballot. IMurthermore, 1t is
the county in which the ballot is cast that is aifected by the
fraude If a person applicd for a ballol and received same
alongy with dho form of affldevit to be executed, and completed
same and marked the ballot but dld not return same to the
county from which he received the aiffidavit and ballot, the
criminal offcnse would not be complete and 1t could not be
sald he committed an offense In the county where he prepared
samees ‘<These acts would ve more or less slmlilar Lo the process
of coneceilving a criminal offense 1in one county to be actually
perpetrated or committed In anotner, Wwe thinik this proposition
18 analogous to the cases where forgsed instrumsnts are prepared
in one Jjurisdiction and sent to anothsr for completion of the
transaction, and also obtaining noney or property by false
pretonses whcre the prebtense i= :iade in ons jurisdiction and
the money or property actually delivered or recelved in another.
fn thic case of State ve andell, 183 Salie (2d) 59, lec. 64,
the court saids
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"o e The genersl rule is anaounced to

be that the proper veriue in prosscutlions
Tor obtainlng woney by falsc ovretenses is
in the county where the money or proporty
is actually obtained, In the case bofore
us lrsg, Springer parted with her wmonsy in
the {lty ol Ste. Louls when the checks were
charged to her accounts. Untll that oc-
curred she had full dominlon over ite A
case in polnt is ilaymond w. State, 116 Tox.
Ore e 595, 33 Bl.ile 2d 192, 1t was there
held in a prosecution or obtainlng monaey
under false protenses that the venue was
in SBhackelflford county. The checlt upon
which the money was obtained was drawn on
\ a bank in Shackslford county but cashed
by the defendant in a wank in Tarrant
- countye The exact sltuation g that In
the coage before us, Ve rule thot the venue
of the crime was in the Clty of 3t. Louls,
The faot that the 500 cssh and the draflt
for {11000 drawn on a bank in ¥ranklin
county werec dollivered to appellant in St
Louls county doos not defeat the prosecu-
tlon for the money obtalned fglsely in the
Clty of St. Louls, s 4 3 ="

Hagsed on the foregolns rule, it could not Lo sald that
the false arffluavit or ballot constituted an offcnse or in any
way affected the purity of the eloction in Iron County until
it was received there, and by the same toksn it could be said
that when the affidavit and ballot were received it coupleted
tiie criminal act, and the crimlnal intent of thes voter to
perpetrate a crime by means of a false affidavit and fraudu-
lent ballot was committed ajpainst and in Iron Countye.

It is stated in 14 Am, Jur., Criminal Law, Sectlons 227
and 232, pages 926 and 929, as follows:

Sece 227

"A question ofton arlses as to the juris=-
dictlon of a crime wihwere the accused, while
in one state, sets in motlion a force which
operates In snothe: state, as wiere a shot
is fired at a person across a state line or
an injurlous suabstance is sent to a person
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in anotiicr stabte with intent to injure hilm,
In such cases the view nas renerally been
taken thst actusl proesence In a state 1s
not necessary to wmake a person amenable to
its laws for a crime committed there; for
if" a crime is the lmmediate result of hils
act, heo may be made to angwer lor it in

1ts courts, althou;h actually absent f{rom
the state at the time he deoes tho act.

SRR IR A

J0C, 252!

"At early cocmion law, the.proper venus of

a crime wes the county where it was come
mitted, This 1s generally the rule btoday
in this country, the rule havin: vecn reg-
ornized by the courts or established by
constitutional provision. Iy bthe provisions
of the Yederal Constitution, criminal trials
rust take place in thoe state and district:
wherein the crime was committed, but 1t was
long ago determined that these provisions
apply only to prosecutlions 1in Tederal
courts, %The place where the person who
commltted the ecrimo was at the time 1lg not
necessarily the place where, in contem=-
plation of law, the crime was commltted.
The placses where a crine is consummated is
of'ten, in contemplation of law, the place
where 1t was coumitted. 'Yhis 1s true as to
the offense of obtalnling property by false
pretenges which were made 1n one state or
county but effectuated in another. The
locality of a crime In the commission of
wihich the United States malls are used de-
pends on whore the crime is consuamated.
Sometimos, the crime 1s complste as soon

as the communication 1s put into the mallsy
sometimes, winen the communication roaches
its destinations. Uepositing a forped ine
strument, for instance, in the mall directed
to another county makes, not the county in
which i1t was malled, but the county where
the instrument was recelved, tiie place of
offense of utterins it, if such offense is
committeds A charge of bribery, alleged to
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have beon commltted by wmallins a lettver in

one state dlrected to certaln officers in
another, ls trlable In the latter, # & & oV

Yne SBuprewe vourt of liissourl said in tho casge of Btate v
Jilspagel, 207 llo. 557, l.ce 582

"In State v. U'raker, 148 lioe. 1l.7. 160,
this court, in discussins, the correct
rule as applicable to the question now
under consideration, sald: ‘'Vhen, as
nere, a crime consisting of a seriecs of
acts, part dons in one county and part
done in another, it is dispunishiable atb
common law in either, ualess cnoush be
done in one county to amount to a com-
pleted and punishable criminal act,'’
citing 1 Zishop's lMew (r. Proc., dectlions
54, 55 and cases cited, 'and this rule
holds in the absence of statutory enact-
ment to tne contrary.'"

Avplylns this rule to the case in questlon, since we do
not have a constitutional or stetutory provision spplyin~ to
venue for the violation of absentee clection laws, it could
be sald, and we think tho natural conclusion would be, that
while some of the essential acts were commitied 1n another
county, tiwo parts which establish a completed and punishable
criminal act were performed in Iron County, namely, the re-
celvin-; ol the false affidavit and the casting of the ballot,

In the case of Strauchan ve lleyers, 260 Yo. 500, the
court passed only on the constitutlonallty of an absentee
votlni law, but we clte thils caso because 1t throws some lirht
on the question as to where the vote was casts AL l.c. 538
the court sald: . '

"It is next urged by respondent thiat the
act violates that part of section 2,
article 3, of the State Constitution,
which roads as follows:

"ivery male cltizen . « « possessin: the
followings rualiiications snall o entitled
to vote at all elections vy the peoplGe. « o
ile shell have resided in the county, city
or bown where he shall offer to vote at
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loast sixty days imnedlately precedin:: the
olection,! ’ \
"1t is clecar tant this sectlion d.os not
wndertalkes to :sroscribe itne manner in wihich
a choice shall be xprossed, or a vote cast,
or the Hallots prepared, deposited or
counted; but merely the qualificatlons of
tho voters., It is trus, under this provi-
sion, a p.roon can vote only in the place
of his resildence, but Gthis constitutes no
inhlblition aralinst any particular method
the Legislature mway provide Lo enable him
to so vote, he word 'vote! means sulfrage,
volce or choice of a person for or against
a neasure or the election of any person to
office. It is not synonymous with 'ballot,!
which 1s merely the mcans or instrument by
which the person votes, or rather expresses
his choice or exercises hls rigat of suf=-
frage. (Clary ve. Hurst, 138 3.W., 5663
State ex rel. v. Tlaisdell, 119 T,We. 3603
3tate v. Custer, 66 Atl, 30063 fillesplice v.
ralmer, 20 Vils. 544; Davis v, Urown, 54
Selie 83%e)
"rTad thls measure provided that such absent
voter could vote, vhat ig, could exercise a
rirnt of chiolce ior or apalinst matters ro-
lating to the place where Lie did not regside,
for Instanco, candlidates of a county or
district othor than thet of nls residence,
there would be no douht of its invalldlitys
but 1t does not so undertalo. The ach spe-
> ciflcelly provides thiet the hallot shall not
be deposited in the bsllot box, nor oatered
upon the poll books, but tnat same shall
under certaln safcguards and rejulatlons,
be transmitted to the elerk of the county
where the voter resides, and be.there count-
ed, ‘The act of lugzally voting, as the term
is understood in low, ombodies the ripght to
hiave the vote counted., This act doss not
undertake to esuthorize a person to vote in
a place othor than that of his residencs,
but mcrely provides a system or method through

. st
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wuleh he moy vote in the placo of hia reesl-
Jonca,"

The necessity of the voter beins actually present when
he casts his vote is discussed in 14 A.L.kle, page 1253, This
is not a criminal cass, vut 1t supworts the tﬂSOFJ that the
act of votinz and =zots incident thereto are in the county in
which the voter casts hils ballot. 7The Horth “arolina Supreme
Court said:

"And 1t was contendsd in the renorted case
{ TJenlzins v, Stnve 2de of llections, anto,
1247), in reference to the Absentee Voters
Law of Horth Carolina (Public Laws of 1917,
chapes 235, as amended by chap., 322 of Iublic
Lawg of 1919), that the words 'in which he
offers to vote! in the constitutlonal pro-
vision that voters shall have resided in the
stato two yeers, Iin tho county six months,
and in the precincet, ward, or other olection
district In whilch ho offers to voteo, four
nonths next precediny; the olectlon, and the
words, 'every person oiferins to vote,! in
the provisicn tnat every porson offerins to.
vote shall De at the tinme a losally resise
tored voter, necessarily implied that the
voter mugt be present 1ln porson at tiie polls
and tender hls ballot. The court denied this
contention, upon the ground thet an offer to
vote might beo made in writlnf, and that was
what the absent voter diu wien ho solected
his ballot, and attachod his signature to tae
form, and malled the sealed envelop to the
proper offlecial, and apon the further ground
that, if the frasers of the Constitution
wished to requlre thoe personal prosence of
the voter, they could have ecasily used words
which would have put thelr mcaning beyond
doubbte # s 3t &M

In Virginia, Colorado and Hansas the courts have also
held actual physilcal appearance was not necossary. 121 A.l..,
paces 940 and 941, cites cases from these states, and quota=-
tions therefrom are as follows:

"he constitutionality of the Absent Voter's
Law was challenged in iloore v. Pullem (1923)
150 vVa. 174, 142 S.ii, 415, upon the ground
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that in dispeasing. with tiic personal apnear-
gnce of ths veter at thwe polls, certain
provisiong of the Virsinie Constitutlon re-
latine to the elpctive franchise containing
such phrases as 'the precincet in which he
offers to vote!' and 'that in which ho off.rs
to vote,!' wero violated, tuc theory being
that such languege inperatively required

the personal appocarance of the voters at

the polllin: ploces on the day of election

in order to entitle tiwe cloctor to vote.

e court rejected the contention that the
Absent Voters! law was in contravention of.
the state cvonstitutlon, celling attention.

to the fact thot the former phrase was used
In connection with a provislion relative to
the qualification of voters, and the latter
in relation to conditions for voting, and
gtated that there could be no more fallaclous
or misleading msthod of construlng language
than to divorce it from the subject in con-
nection with which 1t wes used. It was then
pointed out tnat the constitutional provialon
relating te the method of votins contalined no
word ragquiring the personsl appearance or the
voter at thie polls, and thoat the framers of
the Virginia Constitution had therein (Sec.
50) specifically provided that the manner of
conducting and meking returns of elections,
o’ determining contested slections, and of
£111lin vecancics in office, in cases not
specially provided for by the Constitution,
should be prescribed by law, and the general
assenably might doclare the ceses ln which any
offlce should be deemed vacant whare no pro-
vislion was made for that purpose in the
Constitution, tho court declaring 'those
considerations supply tie obvlous and, to

us, the sulficlont reply to all of the ob=
Jections to the power of the reneral assembly
to enact this statute, The rmethod of voting
is not alluded to in the sectlions relied on,
except: that 1t shall be by ballot, be secret,
and theot some votors may and some may not be
assisted in the prewaration of thelr Lallotse.
The method of voting 1s a different subject,
is elsewincre provided for, and 1z incongruous

[y




e

John Ji. #elth =15-

to the subjects of these asectlons, which, as
we have stated, and as wuat be conceded, re-
late primarlly to the voting qualifications,
rogistration, and prerequisites. 9o suppose
that the draftsmen of the Uonstitution paused
in the writling; of those elaboratse provisions
relating to these dliferent subjects and
interrupted the sequence of thought to digress
and to intsrpolate tne requirement that the
voter must be porsonally prosent to tender
his ballot on the day of election, and that
In thisg unusual way and vy this equivocal |
lanpuage they intended to inhlblt the general
asgenbly Irem pessing guach a statute, apnears

‘to us to ignore Fundemental rules of construc-

tilione?

"The precedin: decision was followed in Joodwin
ve Snidow (1923) 150 Va, 54, 142 3.0. 423,
"Oimilarly in Bullington ve frabow (1931) 68
Colos. 561, 298 P, 10562, an act relatinz to
absent voters was held nol violotive of cone
gstitutional provislions that cvory person
possessing cortaln qualifications should ve
entitled to votve, amonz wiilch qualliiications
was tiabt of resldence in a statec for twelve
months immedliately precediny tho elcctlion at
which he oiffered to voto, and provisions that
thoe general assecmbly should pass laws to
secure the purity of elections and guard
sazainst the abuses of the clectiive franchise,
The argument was nmade toet a voter must e
personally prosent wion he 'offers to vote!
and that the provislions of the Abzent Voters!
Act failed to ssfeguerd the cloctive frane
chise, but tuac court dismissed the contenw-
tlon, saying tat In viow of the uwnanimity
ci the Jdecisions of othor states whoro the
sane argusients were presented, upholding the
congtitutionality oi esuch laws, they had no
nesitancy in declaring the act conctitutional,
The court also gommented upon the leulable
purpose of the act in that it permitted and
encouragzoed tho exerclse of the electlve
francnlse by replistered voters absent from
thelr county or too i1l to ettend the polls
and said that the fact that the legislature
nad provided sufficlent condltions to be
porformed by the voters was an adeguate

)
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conplisnce with the constituvional provision
relating to the purlty ol clections and the
orotection agalinst abuses of tie elective
franchiico. ’

"Agaln, an Absent Voters! Law was held not
violative of a provision of tiue Faensas Con=-
stitution that 'every cltizen of the iUnited
Statves of the age of twonty-one cars and
upwards -~ wio shall heve reslded in Wansas
six months next precedings any electlon, and
in the townmshlp or ward in which he or she
offers to vote, at least thirty days nexk
nreceding sucih election -~ shall be deened

8 qualified elcetor,' since the words 'in
wihlch he or she offors to vote' dld not re=
qulre the porsonal presence of the voter at
the polling place, and tiwt it was within
tiie constitutional power oi the leglslabure
to provlde thot an offer to vote in the
township or ward in which the elector re-
gided could be made by eubseribing Lo the
offidavit prescribed 1n the statutes with
reference to absenteo voters. Lemons v, -
toller (1936) 144 Tan, 813, G3 P, (24) 177."

A
(imphasis oursa.)

Tho underlined part of the Xansas decision indicates vory
strongly that the aificavit, being one of the aets regulired of
the voter, would be ccastrued ss having Beon mnde in the county
in whlch sald voter ol fcrs to vote even thow:h not personally
present in.sald county when the offer (by esifidavlt) is made,

For the purposc of further srgument to suoport our con-
clusion, we clte the annotatlion under Hection 11480, llo.
ReDeAe, supra, which is as follows: - :

"ohere 1t appeared thot frauvd and lirou-

loritics on a wide sceale existed in con=-

nection with 1936 electlon of both foderal

and stato officsrs, violationz in rezard

to elsction of fedcral offlcers were within g
jurisdiction of fsderal courte, while those

which affected election ol state officers

were within jurisdlictlon of state. OState

on infe. of licKittrick ve Graves, 144 Seile

(2d) 91, 346 jios 990."
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. Upon exenmination oif the Oraves case we £ind that it :does
not specirically contain any reference o false affidavits,
but if there were any false afTidavits that the prosecuting
attorney oif Jackson County should have investirated or pro=
ceeded upon, tioy would nSC“QSQﬁllj have to bhe ones prepared
elsewhere and received in Jeclkson vounty bocause it could
nardly be o duty of a prosecuting atboraey to investigate and
prosecute casecs whoreln tho arfilavit was madse in his county
and sent elsewaere, Tor the reason ke would have no way of
knowing about thelr existence. e ave aware that this annota-
tion 1s not authority, holding the prosecuting; attorney should.
proceed againgt persons sendins:: false aiffidavits into Jackson
County, but it doeg indicate that tho learned lawyers who
compiled the llissourl Nevised Stabtubes Annotated werce of the
opinion that it would apply, and il ‘“vt wore true the venue
of the prosecution or offoqse vor maklinz a false alfidavit
would be in 'tho county where samo was reoe!vnd.

fa

Donelusion.

i

It i=s tusrefore tine opinlon of thls department that,
under the rFacts abated in your requoat, the defendant could
be prosecuted Tor violating elther Sectilon 4555 or Secklon
11480, Hebe ii0e 1939, and that tho venue of either would
in Iron County, !issourl,

hoegpsctiully submltted,

Ve DALY DUMGAN
Asgistant Attormey Zeneral
APPROVED:

Te he TATLOR
Attornoy General
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