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# SHERIFFS : House Committee Substitute for Houvie Bill
| No. 872 1s effective as’'of July 1, 1946.
CONSTITUTIONAL LAW: House Commlittee Substitute for House Bill

, Noe. 872 1s not in conflict with Sec. 13 of

, ‘ ' Arte. VII of the Constltutlion of 1945,

{;%?2g¢47;14149 Payment of salaries of sheriffs of counties
. of the fourth class would not be in viola-
tion of county Budget Law.

July 8, 1946

FILED

flonorable Jonn ie Keith
Progeceuting Attorney
Iron County

Tronton, tissouri

Dear lre

Thig departunent 1s in receipt of your rcce:
requesting an opinion, based on the following s

""please let mc have your opinion as
to whether or not ilouse Committes
Substitute for lHouse DLIll lo. 372
wihrich has been passod by the lcgis=
laturce and signed by the Governon,
and wnleh provides salaries for she—
riffs and their deputles in countice
of the fourth class, will apoly to
the sheriff who was elected prior to
the adeption of the prosent Constitu-
tione v

Mhie act provides thaot it shall bo=-
come effective on July 1, 1945. “his
lact will ’rﬂatly incrcase the conmpenga=
tion of sheriffs. during thelr torm of
office, and is aparently in conflilct
with Sec, 13, art. 7, Constitution 1945
vhinh provides the compensation oi of=-
icers shall not be lncreased durlaﬁ

Lne term of office, ctc,

"in ag much as the county could not
isaue warrants for salaries to pay
officcers under this act without vio-
lating the tudpet Law, then 1f thls law
becomes. opsrative on July 1, 1946,
salaries could not be peaid for the re-
mainder of the year unless at the end
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of the year there would be a surplas;
if I corrcctly undoerstand the law,"

Your letter presents three distinet questions, and they
nave bheen answered in the order in which you have them enumer-
ated, ' )

As to question Mo, 1, your attention is called to Section
3 of the Schedule of the Constitutlon of 1945, waich provldos
as Tollows: :

"he terms of all persons holdin;; pub=

lic offlce to which they have been

elected or appointed at the time thils
Constltution shall take effect shall

not be vacated or -otherwise alfacted

thereby." o

The sherlff, therefore, would hold hisg offlce for the
term to whilcn he was elected, which of courss would be after
July 1, 1946,

Section 2 of the Schedule provides:

"All laws 1n force at the time of the
adoption of this Constitutlon and con-
sistent therewith 8hall remaln in full
force and effect untlil amended or re-
pealed by the general assembly. All

laws inconsistent with thls Ccnstitution,
shall remaln In full force and effcct
until July 1, 1946," ‘

Since Section 13413, R.S. lio. 1939, which provides the
fees of sheriffs In criminal cases, is inconsistent with Sectlon
13, Article VI of the Constitution of 1945, which provides for
a salary in criminal matters, 1t was, as of July 1, 1946, re-
pealed and Inoperative. House Committee Substitute for ilouse
Bill Mo. 872 was passed and became effective as of July 1,
1946, for the very purpose of carrylng out the mandate of
Section 13, Article VII of the Constitution, and did place the
sheriff, then in office, on a salary basis in criminal matters.

3ection 13, Article VI of the 1945 Constitution, could
also be sald to be erffective as of July 1, 1946, the date set
out in Section 2 of the Schedule, supra, because 1t 1s self-
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executlng. Thig princlple finds support and authority in
11 Am. Jur., Yection 73, pages 0690 and 691, and caoses cited,
which in part is as follows:

"It has been sald tuat in the dotermina-
tlon of whether a provigion ls self- )
executing, the question in every case 1s
whether the lanpuage of a constitutional
provlision 1is addressed to the courts or
to the legislature, s

"
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Mlinor dotails may be left for the leglsw
lature without Impairing the self-cxecut-
ing nature ol constitutional prOVlSWOﬂS.
Thus, 1t has been held that = & = & & &

a constitutional provision that particular
officials shall be pald by salary ilnstead
of by fecs 1s self-executling, although

the determination of the amount of the
salary 1s left to the lepgislature,”

It follows, *derefore, that the sheriff's term of office
~is not arfected bg the new Constitution and he remains in
office, and that Section 13, Article VI of the new Constitutlon
became effective on July 1, 1946, is selfeecxeocuting and would
apply to the sheriff in offlce at that vime, even iL House
Comrilttee SBubstitute for iiouse Lill Vo, 3872 had not heen passed
by the General Assembly.

Considering the second question, the act finds constitu=
tional authority under Sectlon 13, Artlcle VI of the 1945
Constitution, which is as followa:

"All state and county officers, except
. constables and gustices of the pecace,
charged with the investiration, arrest,
prosecution, custody, care, feeding,
commltment, or trensportation of per-
gons, accused of or convicted of a
criminal offense shall be compensated
for thelr officiel services only by
salaries, and any fees and charges col=
lected by any such officers in gsuch
cases shall be paild Into the goneral
revenue fund entlitled to recocive -the
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"Coages may arisge wihcre 1t 1s impossible
to harmenize or roconcile portlions of a
Constitubion, 1In such a case, 1 theore
is a conflict between a :scneral and a
apecial provision In a fonstitution,. the
speclal proviglon must prevall in respect
of lts subject matter, as 1t will be rew=
curded as a limitation on the general
grante"
Sectlon 05 of the same volume, paces 665 and 8656, 1s as
follows? :

"An elementary rule of construction is
that ii possible, eifrect should be glven
to every part and every word of a Conw=
stitution and that unless there 1s some
‘clear reason to the contrary, no portion
of ths fundamentel law should be treated
as superfluous, -IFundamental constitu-
tional principles are ol equal dignity
and none must be so enforced as to nullify
or subatantially imwnelr the obthers. ience,
a3 a genseral rule, a court should avoid a
constructlon which renders any provision
meaningless or inoperatlive and rnust lean
in favor of a construetion which will
render eveory word opcrative, rataer than
one which may make somo words idle and
nugatory.

"The rule is well established that no

court la authorized so to construe any
clause of the Constitution as to defeat

its obvious ends where another construction
equally accordant with the words and sense
thereof will enforce and protect L1t. = % !

Sectlon 61 of the same volume, pages 674 and 675, 1z as
followss

"he fundamental principle of constltu-
tional construction is to give effect to
the intent of the framers oif the organic
law and of the psople adopting it. A
constitutional clause nmust be construsd
reasonably to carry out the intention of
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the iramers, which ;ives riss to the
corollary that it should not be con-
atrued so as to defeat the obvious lne
tent 10 anothor conatructlion cqually in
accordance with the words and sensc niay
be adopted which will eniforce and carry .
out tiic Iantent The intent must be
gathered from both the lettor and spirlt
oo Lthe document.

"It has been very appropriately stated
tiat the polestar in the construction of -
Constitutions 1= the Intention oi the
mokera and adopters. ‘

"herever the purpose ol the Tframers of

a Constitution 1l clsarly cxpressed, 1t
will Do followed by the courts., -.ven

where terme of a constitutional nrovision
are not entirely free from doubt, they
rmast e interpretsd as ncarly as possiblo
In consonance with the ovjeets and pure
poses in contemplation at the time of thelr
adoption, because 1n construins o congtltu-
tional provision, 1ts genersl gcope and
object should be consldorad,”

The Mlssourl courtg have followed this gonktruct on w¢uhout
~excepbion. In the casc of State ve ¥ocln, 61 Z.0, (2a) °
l'GQ 755, .Lt wao s q)r.

M ose a0 3t % Dot under established ruleg of
consbructlion tiw courts ghould resolve
seemingly conflicting or ovevlaopﬁn” Nro=
visions of the Consuitution by harnonilz
ing them and rendering: every wordl opc:w-
tive, il pogsible, so as to glve offect

b e . T

to the whole, @ i @ %
In the case of HState ve Yilllams, 144 3., (Pd) 95, lace
103, the court =saids

in constituvtional
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provislons bearing
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tfect gilvon to the
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Applylng tre foropgoliny rules of ecnstruction to these two
secetiona of the Jonstltution, it cculd easily be gsaid that the
article settling the compensation of tho sheriif is a specifile
provision, and tlic section prohibitins the incrcase in compon=
sation a ﬂ-nora7 onc¢, 90 the specific provision prevails and
would be an exception or limitation to the general provision.
Thisc 1s gspe 1a11y true where botiy sections were passed or
adopted_at the same tilme, because 1L muct be assumed trzat the
frasers of the Constitublon, and thoe pecplc who sdopted 1&,
had Loth sectlons in view wnen they actod,

In applying the mandate chet the courts must harmonize,
if possible, what mipsht seon Lo Lo confllcting sections of a
Conctitution, thc court could say, and rightfule 30, that
after adopt¢on of the Constitution, and oa uu1 1, 1946, the

sheprif{! “pcnswt’ on will be governed by | cctnon 13, Article
VI of Lhc bOudt“uUE Lon of 1945, and ULAL tuecrealter his com=

pensation will notv be LﬂLrL&SGu in view ol Uection 10, Article
VIT of the Consititution of 1948, This would harmonizme and
malke oporative botii scetioung, vhereby carrying ouis the apparent

intent of th. frouers of the instrirent and of the poople who

adopted it. ‘

he fovegolng discuss ionr were, in the wain, based upon
the assumption tihat iouse Cowmml

lttes Subgtltute for ilouse 11l
lioe 272 did inecrecasc the ruoln:f'a salary. Yo thls assumptlon,
howecveor, we Jd¢ not subscrive, voca usc undeyr the previous foee
statute which wvas repealed by Dot iouso ill H S7e and the
Constitutlicn, g of July 1, lﬁ‘u, “hs gheriil, in ccuntiss

such as Iron, was entitled vo fces as provided by Section 15450

ReSe foe 1LO0Y, walch pr;vides:' )
. 0 fees of no 0x cut“vc or wilnisterial
officer ol any county, ¢xclusive ol the
salarics actually pald to kis necegsary
dopubics, ghall exceed the swi oi five
thousand dollers for any one yoeur. i %

a o a i
O

The maxlimum, under thls section, was 5,000, The new act
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set the salary at (1,800,

The fact the sheriff did not collect the maximum under the
old fee statute would make no differenco. An the case of State
ex rel. ve. armer, 271 lio, 306, l.c. 314, 315 and 317, the
court said: : .

"Whille defendants concede that the
anount of cash salary relator is ene
titled to receive under the provisions
of the Act of 1915, docs not exceed but
exactly equals the amount he was enti-
tled to retain under the act of 1913,
out of his fees collected, yst they cone
tend that unless the fces which he
actually earned snd collected amount
sach year to a sum equal to the ;2000
yearly cash salary, the provisions of
the Act of 1915 are uncoastitutional,
for that thoy in fact Lrins about an in-
crease ' In his compensation during the
currency of a given term,

20 S o NS B e S A S B " ok
t g - 2 f e . B 2

Ho

20, while 1t is conceded as the flgures
indicate, that there has been 110 incrcase
in the stated amount fixed by liaw as the
pay of a circult clerk during the current
term of this relator, yet 1t 1s urged

there has been an increase in fact, unless
the fees collected each year amount to as
much as {2000, regardless of the statutory
provision existing when relator took offlce
of retaining as his annual compensation
2000 out of the foes earned and collected,

K 2 A A 2 i33 Y 3. 3 A aL LA 2 L kD
ety 'ﬁr 'l i) s 7Y o % th "~ iy A i} v 0

"The Act of 1915 putting ecircuit clerks
upon a salary basis, was, it 1s . plain,

designedly enacted so that the seveoral
salaries fixed thereby and made payable
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monthly in cash shouvld exactly equal the
aricunts flxed by statute In 1913, as the
amounts wiich could be retained by each
cirecult clerk as his annual compensatlon

out of tho fees he carned. As woe gathor

the position and contentlon of defendants,
thoy concade that 1n all cases and coune
ties wherein the fees actuclly earned by

tha several circult clerks amount in any

ore year Lo tho gsum {ixed ag thelr salaries
by the Act of 1915, the act ia constitutional,
At loast, 1f defendants do not concede this,
the loplc of their contentlon concedes it for
thome The rosult of such a construction is
that gone clreult clerks in some countiles
which contain from twenty«Iive to thirty
thousand populatlion would gpet the aslary
iixed by the Act of 1916 some years, and get
fecs other years, end it would be impossible
ever Lo tell what mebthod of payment should
be employed, or how much compensatlon the
circuilt clerk was to zet till the ond of the
yoar, Likewisc in some of the counbics
thiese orficers woula be pald. salaries and in
otlhiers gtlll remalin upon a fee basls of core
pensations uch »esults could not have beon
in legiclative contemplation; since two
cardinal cenons of construction upon the
attack of uncoanstitutionality confront us:
One of thege is thnt we muut be convinced
beyond & reasonable doubt that an act is
vold under the Constltution before we are
warranted in so deelaring it (State v
Gaskowltz, 250 lMoes 02)3 the othwor Ls that
where one conatruction of a statute would
r»agnder the act absurd and unenforceabls and
the othor the converse, we are required to
adopt the latter rathsr than the forucr.
(Btate ex vels ve ‘ordon, 260 iice lece 411.)

(%3 i, o e [ K1 i, ., ., (¥
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"ia are constrained bthuerefore te hold thalb
the Act of 1913 (Laws 1913, ps 702) lixed
the baslc compensation for clerks of the
circult courts and thoat tho aniounbts sevorp.
ally sct forth in that act og the suas in
fees which sucl: eclerks could each retain as
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tielr seaveral componsations, conatitute the
salaries From which we are to determine
whether the Act »f 1915 increases suclhi conle
pensation, e have seon that the awmounts
are the samo 1n counbtles of the elass here
in question and conclude that as to the ro-
lator there has been no increase and the act
ls constltutionads  Let thejudouont ol the
learned. judge ﬂlSl be affl

=

.

'mn\,d. I

As can rcadily be Soon, the swa o0f 1300 falls far short
of the former maxlmum of 56000, Tho addition of cilvil fees
would not, in all probabilitlcs, cxceed the former wmaxlwmum,
but in the event thoy 4id, we think thls act would be constitu-
tional according to the rules of construction herelnbafore
clted and discussod,

_ In the event this act was, as youw surseat, in conflict
with the county IDudget Law, your question would be answered by
Section 2 of the Schedule of the 1945 Constliutlon, supra.

e do not believe, however, that this construction is
necossary, becnuge the county Tudget Law, Section 10911, Haebe
Mo. 1959, plaoos galarics of orficers in the fourth classiilica-
tion. It provides glx different cl=gsifications so that when
1t 1s necessory to add to an ltem in the budget it should be
revised and the awount taken from ltems of less priority for
which allowances have been made or budgeted, In the cass of
G111 v, Duchanan County, 142 3.W, (2d4) G685, l.cs G563, 569, the
court salds

"Defendant also contonds that plaintiff

is not ﬂntj+lﬂf to recover because there
wag not & suiflclent anount provided in
the 1934 county budpet for county court
salar¢og to pay salarics of 34, 500 each.

4 - This court has held Lnat the pur-
po@e of the Countby qugoL Law was 'to
compel # & ¥ county courts to comply “L'J
the constitutlional provision, section 12,
art. 10' by »roviding 'ways and means fop
a county to vecord the oblirations incuryed
and thersby onahle 1t to keep the expendie
tures witnln the Income.! Traub v,
Duchanan County, 341 Mo. 727, 108 3,W. {(2d)
540, 3424 ;
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"To properly accompllish that purpose,
mandatory obllxations Imposed by thae
Legislature and other ecsential charges
should be Iirst budgeted, and thon any
balance may be aoorooriated for other
purposes as to which there is discre=~
tionary power. railure to budget funds
for the full amocunt of salaries duc of=
ficoers of the counbty, under the appllcable
law, which the county court must obey,
cannot bar the right to be pald the balance. -
Instead, it must be the discretlonary obli-
gations incurred for other purposes which
are invalid, rather than the mendatory
obligation imposed by the seme authority

. which iwmposed the budget requirenecantse Ve,
therefore, hold that a county ccurtts faile
ure to budget tiie proper smcunts ncecessary
to pay in full all county officers! sal-
arles fixed by the Leﬂislathre, does not
affeet the county's oblization to pay them."

Under authority of Secction 10927, LY, los 1939, which
provides for revislon of a county budpget, and the O1ll case,
supra, your budpet should be rovised 1f 1t docs not contain
funds in the fourth classificdtion sufficicnt to pay the
sheriff's salary.

Conclusion.

It 1s,. therefore, the oninion of thls deparbuent that in
counties of the fourth class llouse Committee Substitute for
llouse BIill o, 272 &DD'lGS to sheriffs now in office; that said
bill is not in conflict with Section 13, Article VII of the
Constitution of 1945, prohibiting incresses in conmpoensation
during the term of oiflce to whlch an offlcer was eleccted; and
that the county Pudget Law does not preclude the payment of the
salary of a’ sheriff as provided for in the act, nor would the
payment thereof violate said law.

Respectfully submltted,

APPROVED? Wae DBRADY DUNCAN

o
sgilstant Atforney General

Je Se TAYLOR
Attorney Ceneral

Vis }QT]l




