BOABi b¥ HEATLTH; ) Fee for inspection of soft drinks and
FEEs “' ) Dbeverages.

FILED

liay 13, 1946

Y

ity Me Jamos, Lis. D,
ctato Health Comuieslonor
Joiforson City, Missourl

Attontions 1y, Vairron 3, Lefton,
SJuporvisor 'ood. &
Dirus Division

Dear Uir:

ihis will acknowledse recelpt of your recuost
for an offlcial opinion, which rceads:

"The quostion arises, has thils Di-
vislon the authorlty to collect back
Devorage Inspection foes 1n which
the Bottler pald tho State of Mls-
souri 3/104 a caso instoad of 3/10¢
a sallon,"

The 62nd Goneral ..ssaombly onactoed House Bill 235,
pagos 6856=691, Laws of lilssouril, 1943, wilth an emepseney
clause, Jald act was approved by thoe vovernor on July 20,
1945. doctlon 3 of sald act providos for a licensu fee of
onc doller and Jfor an insneoctlon foo to we pald by wholssale
manuiacturers of soft drinks or bpeveorases of three Lenths
cont for cach pallon manufacturod or sold in this state.
However, such laspnoction f'ce shall not in any caso sxcocd
four coents por month poer caso of tuenty-lour bottles of such
manufacturor's votllling capacity. Sald sectlon rcads as
follovig:

"A license foe of one dollar (i;1,00)
shall be pald by sach manuiacturcr of
soft drinks or buverages roguired to
e licensoed undar the ovrovislons of
this .Aetsy and in addition thereto an
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inspoctlon foe shall bo pald by

whologaly manufoc ouxor“ of voft

. drinlis or boveraras of throo tontho
cent ror cach ;allon of guveh wov-
orage wonpufactured or sold in thls
stave, wut tho foes for insnectlon
chall not oxccad four cents por month
per case of tveniy-four bottles of
ueh nqnuLa"turar'a bottling capncliy,
aw doterminoed by thoe rated capacity
oi tho machinos thoreln ITor an olght
hour day as ret:d by the manufacturor
of such machines; ond for Inspoction
cf all founbtain ”mruou, flavors or
oxtracts used 1un vho manufacture or
concoctlon of bvevoraros for retall
saloca, not othoerwlse inspocted, an
inspection fae sghall be nald oqual
to throe conts por pound of carponlc
gas uged in tha manufacturo or con-
coction of such r”verages or drinks,
ALl foon recelved shall boe paid into
the stato treasury." )

Thero ls « well establishsd ruld of gtatutory con-
structlon that stetuten should bo construsd sc as to ascor-
tailn e glve ofifuet to bwo l:nislative intont cuaprossod
thorein. ‘oe ‘allace ve Voods, 102 D. T. (Sd) 91, 540 1.0
452,

uvnder thae forepoluy provlision providing for an
Inapectlon fca, 1t 1lc the oclnion of this dopartwment that
wholegalo aanufacturers of csofv drinke or beverages shall
pay a licaonse foe of ono dollar and ~lgso an Inspection fae
amounting to three tonths oi 2 cent fowr sach sallon of such
goft drinke or oevernsos manulactursad or sold In thils state,
However, 1f such Iins poctﬁo Toe 1g sreator than four cents
por month por cagso of twenty-four Hottles of such manuface
turer's bottllin:;: canacliy, Luon the wholosalo manufoceturer
aay nay on tho latter Dosls.

Youn also 1laqulro ns to your authorlty to colloct
back Devorans Inspection IfMoos, While wyour LOgacst does nob
stato whon theso luspoctlon Taces ﬂcoruad 1t 1s our under-
standing that they wero all within the 1ast throe years, 1In
tlie forogolns act passad by the 62nd (Gnoral Agcorbly there
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Is no gpocifle provision liamlting tho state as To vhon 1t
may collect such inspoction foes. ilowovor, under uscetilon
1040, ds B4 0. lOuu 1t 18 provldod that the 1limitatlons
provcrlnod th oars LblUS 8 ond U of sald chaptor ciall apply
to actions brought 1 tho nqmo of' the state, or for its
bonefit In tho samo manner ac actlons by private partics,

Also, ln ntato ve Dalton, 182 S. W, (Ld) 311, thoe lupromo
bourt of lilssouri held that for tho state to rocover we-
llinquent lncomp taxocg, vrocoedings must boe lnstltuted with-
in the peneral five-jyoar statute of limitatlions, in tho
avasgnco of a limltotlion provision in the incowms tax law,
In go holdlng the Court sald, 1. c. 313:

Yetato ve Parmers! Trust Co, of

llacon, lo. Sup., ol @« ¥, 2d 1069,

and dtato ox rol, 'yatt v. Cantley,
Sﬂr =,O. 67’ QC) ::‘. \uf!r. 2 9(6’ llold
that the statutos relating to in-
solvent banke, and particularly
Section 11716, s S4 1919, MNOoellebefte
Soce 7928, vhich rerlred claimg
anainst logolvent banks to be pre-
sencved wilthin four wmontihe, dld not
aoply to clalms Dy tho state oz
taxcs, Out as thosoe cases gpoeclllcally
polnt out, there wag no provision in
that spocial ntamuto of limitatlon
malking it apelicab GO UThw state and
so the state was nOu nound by it. In
this cazo, ag the stato says, there is
no statute of limltetionc in the ine-
come btax law., And tho genoral statute
of limitotlons ugﬁcificalld lucludes
tactions brought in tho name of this
stato! ana i, as we hold, lltigation
to enforce the coll:actlon of the
gtato's clalms for incomce taxos is an
'action! or o 'sult'! 1¢ covtalnly falls
within the plain provislons of the
stebuto and is barrad,"

!-(.10

Theroforae, sinca these dolinquont Inspectlion foes
all became dus vwithin tho lsst thr:o yoavrs, the statute of
lialtatlons dods not precludo the state from collecting same.
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Coacluslon

NIt 1s, thorefore, the oplnlon of thils depavitment
that ocach manufacturer of soft drinls, cubsoquent Lo July
20, 1945, snall pay a licengs foo of one dollar, and in
addition thoroto wholesalo nanufacturers of soft drinks or
boverages shall pay an ingspection foo anmounting to throe
tontlie of a ecnt Lo ocach pallon manufactured or sold in
thls stato. llovovor, 1 such inspoctloun fee le groater than

fouwr conte por moath por casc of twonty-fouvr botitles of such

ranufacturer's bottling capacity, tlhon seid wholesalo manu-
facturor may pay la accordance with the latter amount,.

I}

fogpoctfully cubmitiad,

AUBREY ©, HAGLWIT, Jv».
Agglstbant Atbornoy Goncral

APPROVEDS

J. & TAYLO:
Attorney Gonemral

Al sG




