CTRCUIT COURISs Gircuit Judge entitled to change of venue
FEES AND SALARIES: fee earned under Sectiin 1074, R.3. Mo.
\ ‘ 1939, but not paid to the circuit judge

" prior to the effective date of S.0.S.5.B.
./@/‘ No. 442.
v ' ‘
0 - FILED
December 3, 1046 6( /
/]
Hr. John 1i, Holmes ](‘,7"
Ixeentivs Secretary
Judiclal Conference of Illgsouri

Jeffcraon City, liissourl

“Tear Sir:

/

Thils will acknowledyge receipt of your recent reaquest for
en oplinlon, HNestating your request, for the salre of brevity,
you Inquire if a case is trled or finadlly disnosed of on a
change of venue under Section 1074, R.3, Mo. 1959, and the
change of venue Iee has not been pald to the judbe hearling the
cauvse prior to the effectlve date of Senate Cormmlttee uu)stzuute
for Senate 53111 Ho,. 442, would sald judie ve entitled to said
change of veonue fee after the cifective date of said bill.,

TFrom your request, we assunme that at the time the cause
was heard that Section 1074, R,5. Mo. 1939, was in effect and
that SeCeBaleile Moe 442 was not eiffectlves Turthermore, that

the mattor was trled or disposed of prilor to the effective
date of said b1ll, but the Clrecult Judge vho heard sald cause
had not been pald the 10,00 change of venue fee,

In Saith ve Pettls County, 136 3.7, (24) 282, the court
held that fees, although emoluments of the office, arec allowed
to 2und become tho property of the judge himselfi, [t 1s also
well established that a publlic olficer claiming compensation for

officlial dutles nust point out the statute authorizin; such way-
ments, othorwlue the performance of such services is deecned to
be gratuitous. See Nodaway County v. ildder, 129 5,%W, (2d) &b57,
B34 Jloe 7956

This department recentlj held in an oplnion that that part
of Sectlon 1074, H.5. Mo. 1039, allowlng a clreuit judze the
©10,00 cuange of venue foe was repealed by 8,005,500, Mo, 442,
passed by the G3rd Ceneral Assembly, which bill fixed tho sclary
and expenses a clrcult judgye shall recelve, and further provided
that sald salary and expenses shall constltute the total ssalary
and expenses of sald Judge,




.
I8

Mre John 1, liolmes e

|
e

in Givens v, Daviess County, 107 Mo, 003, l.cs 610, the
court, 1n holding that sn oiflcer was entitled to Lhe sslary
provided by law at the time sorvicecs were rendered for every

o e

day he held ofifiece, said:

"Phe salary to which plaintiff was entitled

did not depend, In the least, upon the value

of hls services, but altosether upon what

detbion the court took in the prémisecs, Dvery
day he held the office the law vested in him

a right to a due proportion of the salary, as

at that time flxed, and, consecquently, an

order changing the cowmpensation could not have

a retrospective operation and divest from hinm
what was his already. Hence, when the order

of December 6 was made, plaintiff had the uh-
doubted right to demand and collect, as galary,
at the rate of 31,500 per year from the covmence=
ment of hls term, January 24, 1885, to that date,"

In the case of lmlth v. Pettis County, 136 5.7, (24) £32,
Para, 15, the court 1n nasding upon this quostion stated:

" o4 % A probate judge may only collect feos
for services which he has already performed,
These services may be performed only wihlle
he 1s in oiflce. His fees can accrue only
while he ls in offlce, These provisos only
limit what he may keep. e zald 1n Corbin
Ve Adalr County, 171 Mo. 385, 71 3.1, 674,
that a circuit clerk can demand and rccover
hils uncollected fees from his successor, A
suit for fees asalnst a clerik's successor was
upheld in Lycett v, "olff, 45 Mo, Ap. 489"

Also, In the case of Uorbin v, Adalr Co,, 171 lio. 3585,
lece 389, the court said: ,

' i 2 & To the amount of the dlfference
oetwecn the fces collected by him vhileh
he had earned in 18298 and retained, and
the amount earned and not collected for
that year, not excecding 1,600, he can
demand and recover the uncollected fees
from his successor, and hils own evidence
shows they will be more than sufficlent.
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Also, in the case of Lycett v, Wolff, 45 llo. App. 489,

the court in passing upon the following statement of facts,

salid:

"This case 1s here on the defendant's
appeal, The plalintllf was elected to

the office of ecircult clerk of 3t, Louis
county, at the November election, 1878,

e was inducted into office on the first
day of-January, 1879, and performed the
duties pertaining to such position for the
term of four years, In the petitlon 1t was
allezed that the plaintiff, ss such clerlk,
was entitled under the law to recelve oub
of the fees earned by him during his term

‘of offlce the sum of 39,000, that 1s a

yearly selary of ©2,2503; that, during the
time he held the offlce, he, only received
of the fees collected by him, on account
of his salary, the sum of {33,070, leaving

a2 balance of 930 due on his salary for the
four years; that, at the expiration of hils
term, he had earned as clerk a large anount
of fees which had not been collected; that
the defendant was Tls Successor in orfice,
and had collected the swa of $930 of the
fees so earned, .and had refused to pay them
to the plaintiff,”

i % % ¥In Thornton v. Thomas, 65 Mo, 272,
it was held that the fees of the office
constituted a trust fund, to be applied

in the paywent of deputles and assistants,
and the salary of the clerk fixed by law,
and the surplus, if any, after such payments,
to be pald into the treasury of the county.
The questlon, as to whether one of these
trustes would be to supply any deficiency in
the receipts of a former year to cover exw
penses and salaries, was neither before the.
court nor declded in that case. 1ITf the
annual fees earned by a clerk, as 1s heid
in the case ‘above cited, are chargeable
with & trust in favor of such clerk to %the
extent of his salary, and the compensatlon
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allowed his deputies, it loglcally follows,
that, whenever collected, they should be
-applied to the discharge of that trust.t™

The ceurts have held that a2 statute rmust be held to
operate prospectlvely only, unless the intent is clearly
expressed that it shall act retrospectively, or the language

of the statute adnits of no other constructlon. 3ee Lucas
v. Murphy, 156 S.W, (2d) 686.

Seection 13, Article I, Constitution of 1945, is a pro-
hibition against passlag laws retroapective in their operation,.
and reads as follows:

MThat no ex post facto law, nor law im-
pairing the obligation of contracts) or
retrospective In 1lts operation, or making
any lrrevocable grant of special pvivflefes
or immunitles, can be enacted,"

CONCLUSZION

Therefore, 1t 1s the oplnion of thils department that the
change of venue fee hereinabove mentioned was earned by the
- eircuit judge prior to the e’fective date of 0,0.5.3.3. llol. 442,
and, at the time said fze was earned, Section 1074, R,S, lo,
1939, was 1n full force and effect, and the mere fact that sald
fee had not been pald to the circuit judpe at the tine S,0.5.5.8
Nos 442 became effectlve doos not prevent the cireunit judue Trom
recelving sald fee,

Regpoetfully submitted,

AUDREY H. HAIZIETT, Jr.
Asslstant Attorney General
APPROVED '

J. . TAYLOR
Attorney General
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