TAXATION AND REVENUE: Tdabllity for taxation of royalties re-
celved from lease of patent,.
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Reference is made to your lettor of recont date, renucste
iig an oiflelal opinion of this offlco, arnd readin: as follows:
"It is requested that you ploase furnish
this Department with an opinion as to
vhether royelties recelved frou a lease
nf a patent should be included in the in-
tongible propbrty tax, ag sct Corth ln
ouse BI11 363, of the present Ililcsourl
Gencral Asseﬂblj." -
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|

Heleleilele 888, of the (5rd General Asseihly, provides
tiwe complete schene for the assesswent ]evdlnu dnL collecision
of prophwﬁv tax on 1ntangzible pvrsnnal property. Includced
thoreln is Subsoectlon (B ) of fHection 1, wherein "inten;lbhle
personal proporty’ ia defined, Suech definition appeers in thoe
Tollowling lajuuawos

"Yntensible personal property means noneys
on uep091u' bonds (execept those which under
the constltution or laws oi the Uhited iatves
say not he made the subject of a properby tax
by the State of lilgsourl): certillcates of
Lnueotoane«s (obher than CUULL“l notes lesued
by banks or trust eompanies) notes, dehon-
tures, annultles, accounts recelvable; condi-
tional sales contracits (which have incorpoe-
rated therelin proulses to pay) and real
cstate and chattel mort o-es."

L%, thereforec, becomes of prilae importance io uetov Ine
whetlier or not "WovalLLG"" are inecluded within the sbatubory
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definition of "intanglble personal property.”

The followln; definitlons of the term "royalties" are
found in Words and Phrases, Vol, 37, Permanent ILditlon, page
809 :

"A royalty 1s a tex or duty paid to the
owmer of a patent for the privilege of
manufacturing or using the patented article,
Ilubenthal v. Kennedy, 39 W.W, 694, 695, 76
Towa > 707 .

"tRoyalty,' epplied to patent, is tax or
duty, peld to owner of patent for privilege
of manufacturing or using patented article,
but may be applled to nonpatentable improve=-
ments. Volk v, Volk IMfg. Co., 126 A, 847,
349, 101 Conn. 594.,"

With these definitions in wmind, we have re-éxamined the
statutory definition of "intangible personal property) set
out supra. The contract providing for the royaltles arising
from the use of a patent is, of course, not Included wilithin
either "moneys on deposit," "bhonds," "certificates of in=-
debtedness," "notes," "annulties," "condltional =zales con-
tracts," or'"real estate and chattel mortgages. Ve then
necessarily must detormine whether or not such contract 1s
included wlthln the definltion of the other forms of in-
tanglble personal property set out in the statute,

The followin; definitlon of "debenture" is found in Words

and Phrases, Vol, 11, Permenent Edition, page 187, clting a
Missouri case:

"tDhebentures may be defined as instruments

under seal, creating a charge according to

thelr wording upon the assets specifled

therein of the corporatlion, and, to that

extent, conlerring upon the granteces a

priority over other subsequent creditors

or existing creditors not possessed of

such a charge, Under thils term, however,

are often Included two other varictics of

instruments whilch do not answer this

definitlon strictly. There are conscquontly
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three varietles of debontures, I. Instru-

ments which do not confer a charge, and

which are nothing more mnor lesz than ordinary
honds and nu ht to be so styled. II, De-
bentures in the true and proper sense., 11T,
Tnobtrunents which contaln more than a mere
charge, which are mortgazes 1n fact, and which,
from posaession In additlen thereto, the char-
acteristics of debontures way he for convonlence,
and often are, called mort;are debontures. Lorimer
e Mﬁﬂreovy, B4 5,7 (2d) 667, 669, 229 llo. ADD,
970" '

The following definition of "accounts recelvable” 1s
found in "ords and Phrases, Vol, 1, Permanent Udition, payo
547, cliting a Mlssourl cases

"1aceounts recelvable,! which are amounts
owlng bo a creditor on open account, beling
1n the nabure of 'eredits! and 'personal
proporty,! within Rev. 3t. 1019, Sectlon
12907, ave taxable, under sectlon 12765,
as amended by Laws 1923, p.. 375, llo. St
Ann,. Sections 9277, 9756, pp. 8015, 7872,
providing that certain enumeratod property
ghall bo listed for texatlon, and that every
other specley of nroporty not exempt shall
he returned for taxablon; rule ol e Jusden
conerls heln;; Inanvlicable. Otate ox rel.
(:lobe~lcmocrat Pub. Co. v, Uchaer, lln.,
204 5,7, 1017, 1018."

It 1s our opinion that neither of the gquotoed definltlons
are broad enovzh to include a contract under walch royalty
peyments are made for the use of a pataont; and that such con-
tract, therclfore, is not within the statutory definition of
intangible poersonal proporty. Since the leneral Assombly has
not 1neluded in the enunerabtlon of 1ntanglble persénal property,
we think the followinz rule declarcd hy the Supreme Court of
issourl in Valle v. Ziegler, 84 "o, 2814, 1, c, 219, to be
anplicable: :

"o % % In order that property may be taxed,
it ruet, by law, be subjectod to taxation.
it is not sufficient that the legislature
rnisht have subjected L1t to taxatlon. Ihe
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lin. 208,  The gensral ascoably haa declared
what property of the leLmeH ghall be ome=
breced In his tax list, ond his proporty

vy, %)

is nob nancd, o

oo % A it does not follow, Pecause it would
be counstlitubtional to tax onh the properiy

and capital gtoclk of guch cowmpenlaes, That bobh
may bo ascesscd for texation, althouch no act
of the ¢ enoral aSSOtbly authorlues 15,1

Nt

Trom the ouobed portior
-

of the ahove opinion, 1t 1s clear
"T“'ﬂ‘ cml*r suc% o“ﬂoportv-a.a iy
1

) i

s been subjectod to taxation by
Yle tncw0¢or and roference to uhe
quocud port¢on af i e Ze 068, of thb 63rd TJenersl Assonbly,
indlcates that with respect to rovaltles of the type described
in your letter of inquiry, the tonoral Assenmbly has not sub=-
jectoed suel? royalties to taxation,
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In the promlses, we arc of the opinlon that royaliles ro-
colved from a lewse of a patent arve notb subjected to the 'ils=-
souri intangzible pergonal property tax law for the reagson that
auch royaltlies are not lﬂﬂjhUuu within the definition of in=

tangihle personal property found in the act.

Pespectfully submitted,

tgqt ALtborney (eneral

T. :1'. !-TIXYT]J() i i)
Attorney Conersl




