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Honorable Jumes ¥, Hawkins
Prosecuting attorney
suffalo, filssouri

bear sirs

We ore in receipt of your request for our ofviciel
opinion, us follows:

"] huve filed 19 felony churges uwgainst

two biothers, end in six oi those churges

I h.ve also joined two ol their othor
brothers. Some oi the churges are bur-
slury and larceny whlle wmost of theuw are .
for grand larceny oi automobiles - in every
car cuse¢ the boys stole the cars, drove
them awhile, stripped some of them, but
abandoned @ll of them. I believe that the
facts are such that the felonious intent to
steal cun be sustalned. '

"T would like your'opinion of the Iollowing
instances as to how to produce sulficient
proof of the ownership ol the car:

(1) The owner hud purchased the car the
day thut it was stolen - had pala ror 1t but
tiie title had not been assigned to him, but
he had tuken possession of it.

#(2) ‘The owner had the title ut the time of

tne theft but later gold 1t and delivered the
title thereto, und, oi course, does pot have

thic title nowvi. : ’

"} would wlso like your opinion oi the ieans
of procedure in the i'ollowihy; cuues as per-
tains to two of the defendants who are juve-
niles:
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"(1) There vt cny showing that they
were juvenlloW™Rey weived their prelimina-
ries and were bound over to the Circuit ‘
Court, ‘ o

"(2) There was a showlng made that they

were Jjuvenlleg; the cases a8 against thenm
(they being Jjoined under one charge with

the others of age); the cuses viere trang-
ferred to the juvenile court; preliuinary
had us to the other two brothers and they
were bound over to Cirecult Court."

| Your questions wlll be considered in the order appear-
Aing above, and your first question relates to the ownership e
of motor vehicles in this state, '

Sectlon 8382, R. S. lio, 1989, provides the manner in
which title to motor vehilocles must be obtained in this state,
and after deseribing the certificate of ownership required,
provides:

" % % % Tt shall be unlawful for any per-
son to buy or sell ln this gstuate any motor
vehicle or truller registered under the laws
of this state, unless, at the time of the
delivery thereof, there shall pass between
the parties sueh certificute of ownership
wlth an assignment thereof, as herein pro-
vided, and the sale of any motor vehlcle or
truller repistered under the laws of this
state, without the assignment of such cer-
tiflicate of ownership, shall be fraudulent
and void. CRow

The above provision hus been the subject of several de-
cisions by the courts of this stute, and has been congistently
held to be mandatory. In Drown v. Tough, 38 S. W. (2d4) 736,
tiie Kansus Clty Court of appeals, in construing the above
quoted statute, sald, 1. o. 758:

Wk ¥ O Tt 1s true the statute relative to
tiie sule or exchange of an automobile is
gapdatory and must be strictly construed.

H 1 ]

‘ To the sane eiffect 1a State ox rel. Connectioﬁt fire Ins,
Co. v, Argus Cox ct al., Judges of Sprinprield Court of Appeals,
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- 306 Mo. 537, a decision by the Supreme Court of Missouri,
which, in referring to the above quoted statute, states,
1, ¢. 552: /

"Keeping in wmind the faect that the Act of
1921, under conslderation, is intended , ‘
primerily as a typlcal police regulation

for the benefit of the publie, why should

its plain provisions be dispensed with, and

something else substltuted in its place by

Judicial construction? When the Aot of - X
1921 became effective, it declared in ex-

press terms that a sale of an automobile

shall be declared fraudulent and vold, un-

‘less the vendor attaches hils signature to

the assignment on the back of his certifi-

nlv

cate of title, etec, * * * u

In considering the first example contalned in your re~-
quest, 1n which the owner hud purchased the car but had not
yet received the assignment of the title to same, it becomes
necessary to consider the meaning of the words "at the time
of the dellvery thereof," contained in the quoted portion of
sectlon 8382, supra. This phrase was discussed in Saffrun v.
Rhode Island Ins. Co, oi Providence, ., I., 141l 5. W. (24) 98,
in which tiie ownership of an cutomobile was in issue. Portiong
of that decision which bear on the question at hand are guoted,
1. ¢. 100: : ,

"In the case of SBtate ex rel. v. Cox et al,,
306 Mo, 537, 268 5. W. 87, 497 L.L.R, 1456, -,
the court held the sale of a wotor vehicle was
not effective unlegs the provisions of the
gtatute, now section 7774, R.U. 1929, Mo. 5t.
Ann. sgec, 7774, p. 5194, were complied with.,
That section provides, among other tilngs,
that the certiticate of title, duly assigned,
shall be delivored to the purchaser 'at the
time' the motor vehlcle is delivered. The
phrase 'at the time' has not been, so far as
we ure advised, construed by any court in this
Jurisdilction.

EA S O S R 3

"It has been ruled tue phrase 'at any time!
does not mean eo instanti, 'but the act ought
to be done in a convenient time, considering
the surrounding circumstances aflording evi-
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dence of reasonable excuse for delay.'
United Stutes v, Buchanan, D, C., 9 ¥,
689, 691; Hunter v. Wetsell, 84 i, Y, 549,
38 Am, lep. 544." '

On the authority of thls case, it would appear thut if
the owner referred to by you in your first question procured
proper assignment of the title withln a reasonable time there-
alfter, then he may be considered to have been thoe owner of the
wotor vehiole referred to at the tiwe ol the theft.

Your second guestion refers to the question of proof of
ownershlp where the owner l1s no longer in possession of the
certiflcate of title issued by the Secretury of state, as pro-
vided in Section B582, R, 3, Mo. 1939, in portions not quoted
above becuuse of thelr extreme length.

We belleve this question to be fully answered by the
decligion of the Supreme Court of this state In gtute v. Wahlers,
56 4, W. (2d) 26, In that case, which was ¢ criminul prosecu-
tion involving the motor vehicle leaws, the guestion of suffi-
ciency of the evidence on ownership of the vehicle concerned
wag the lgsue, and we find the followlng in the opinion of the
court’ lc c, 27:

"Defendant's contentlon, as to the insulfi-
ciency of the evidence to sustaln a convic-
tion, is mainly based upon the theory that
the ownership of the automobile should have
been proven by the records ol the motor reglse
tration department of the gtate, 1In other
words the ownerghip should have been proven
by a certiflcate of title issued by the state
department, C. &, Bodine testified that the
Magter Six Buick in guestlon was his property.
This evidence wus sufflicient to cstablish the
fact o ownership, ™ * = v

This appears to fully wnswer your yuestion regarding the
manner of proving ownership of the vehleleg concerned.

The second part of your reqguest relates to crimlnal pro-
cedure affecting Jjuvenlleg, und 1n your flrst exauple the juve-
niles involved wuived prelimlnary hearings before a mugistrate
and were bound over to the circult court, apparently before it
was learned that bthey were under the age of twenty=-oune years.
In the second exawmple given it wus spparently lcarnsd that
Juveniles were involved 1n @ hearing before the magistrate and
they were lmmedlately transferred to the juvenile court.




Honorable Jémes P, Hawkins - 5

The age of the Juveniles 1nvolVed in the above examples
1s not given, wnd it is necessary to conslder all the statutes
which might apply.

Section 9705, R. 3. Mo. 1939, 1s applicebles to Dallas
County and provides the method of procedure when a ohlld under
the age of seventeen years is charged with a criminal offense,
That section is as follows:

- “When in any such county a child under the
-age ol sevanteen years is arrested with or
without warrant, such child shall, instead
of being taken for trial before a Jjustice
of the peace, or pollice magistrate, or Judge
of any other court now or hereafter having
jurisdiction oi' the oifense charged, be taken
direct before the circuit court; or if the
child shall have been taken before a justice
of the peace or & police maglstrate or Jjudge
of such other court, it shall be the duty of
gaid Jjustice or police maglstrate or Judge © to
Transfer the case to GLhe ciroult court, and
of the offilcer having the cnlld in ohar e to
take such chlld before said court, wnd the
said court shall proceed to hear the case.
Nothing in this article contalned shall be
congtrued as depriving wsny court or meglstrate
of such counties of the powers now given them
by the law to file complaints and lssue war-
rants, but all subseguent proceedings shall
be had in the circuit court. The cirouit
court shall proceed to hear and dlspose of
guch cases in the same manner ag 1f the pro-
cecdings had been instituted in said clrcuit
court upon petition, as hereinbefore provided."”
(Emphasis ours,)

Prom the emphaslized portion ol the foregoing section, if
it is brought to the attention of the maglstrate that the child
involved is under the age of seventeen years, said child shall
invediately be transferred to the circuit court (no mention is
made of the juvenlle court).

EENY

4

Section 9700, R. 3. Mo, 1959, fixes dlscretion in the cir-
cuilt court as to whether children under the age of geventeen
years will be tried in the Jjuvenile court or under the general
laws in a court of general criminal Jjurisdiotion. That section
ls as Tollows:
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“"In the discretlion of the judge of any
court having Jurisdiction of delinquent
children under the provisions of artlicles

9 or 10, chapter 56, R. 3. 1939, any peti-
tion alleging'a chlld to be delinquent may
be dismissed and such child prosccuted
under the general law, and uny motion, pe-
tition or application, made to any court

or Jjudge having general jurisdioction of
oriminel causes, to transfer the case of

or charge against any delinguent child to a
court having Jurlsdiction of delinguent
children under the provisions of suld arti-
cles 9 and 10, muy be denied in the dlsore-~
tion of the Jjudge, when in the judgment of
the Judge such child is not a proper subject
to be dealt with under the reformatory pro-
vislons of either sald article 9 or saild
artiole 10,

Briefly stated, under the above statute, children of the
age of sixteen years or lesgs mwy be either trled under the
general ceriminel statutes or 1n the juvenile court under a
petition alleging the dellnqueﬂoy of the child involved,

general discussion of the effect of Section 9700 supra,
may be found in State ex rel. Wells v, Walker, 34 . W, (24)
124, In that case the relator, charged with the crime of bur-
glary in tiie Circuit Court of loward County, was fourteen years
of age, and the court below found bthut he was nol a proper per-
gon to be dealt with under the juvenile law, granting the State
leave to prosecute him under the genercl criminal law. This
finding below was upheld in the following portion of the opin-
ion, 1. e, 13%:

"It is clear, therefore, that the respon-
dent Judge of the circuit court of Howard
county has Jjurisdiction to proceed with this
case 1ln the munner contemplated by his order,
or Jurisdiction to conduct the case agalnst
relator as a delinquent child, and whether he
may conduct it one way or the other is to be
determined by him,"

If the person charged with a orime was over the age of
seventeen years at the tiwme the alleged orime was charged to
huave been committed, none of the plovi ions relating to juve-
nile courts apply. This principle 1s announced in State v.
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Damico, 4 S. W. {2d) 4824, which wus @ declsion by the Supreme
Court of Mlssouri. We rind the followling in the opinion, 1. o,
425:

w ¥ Ok ¥ socording to the court's own find-
ing, set out supre, this appellant wes over
the age of 17 yeurs, when the alleged of-
fenge of munsluuzhter was oommitted. The
juvenile court was wholly without jurlsdic-
tion to make any order in the case, or to
enter any judgment therein, # ¥ * v

CONCIUSION

It 1g, therefore, our conclusion that:

_ (1) There must be a transfer of the certificate of title
to a motor vehlcle in this state at the time of the sale and
delivery of such vehlcle, although some latitude may be allowed,
according to the conditions surrounding the sale, for the
actual transfer ol waid certificate of title.

(2) . The owner of a motor vehicle may ordinarily testiry
to such ownership without the production of the cexrtiflcate
of title issued by the Secretary of 3tate, although such title
would be the best evidence 1f the ownership were in issue.

. (3) Vhen it appears that any child under the age of
sevonteen years ig before a maglistrate charged with the com-

- migsion of & crime, it la the duty of such maglstrate to im-
mediately trunsfer the casc to the circuit court having Jjuris-
diotion.

(4) & child under the age of seventeen years charged
with the commission of « c¢rime, in counties with a population
of rifty thousund or lessg, may be proceeded ageinst in the
Juvenile couwrt by petition charying delinguency, or, in the
discretion of the Jjudge, where no request hus been nwde for
transfer to the juvenile court, may be tried under the beneral
criminal laws.

(5) The Juvenile court has no jurisdletion over the per-
gon of any. minor ovor the age of seventeen years at the time of
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the commission of the alleged offense for which he is to be

tl‘iedg

APPROVED?

Jio .ﬁ}. i‘llYLOR
Attorney General

RLH:HR

Respectfully submltted,

i

ROBERT L, HYD:R :
Asglstant Attorney General




