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Honorable Clark H. Gore

Prosecuting Attorney, Atchlison County
Rock Port, Missourl

Dear Mr., Gores

This wlll acknowledge receipt of your requost for an

offlclel oplnion, whlch resads:

v [
BERVATTON LOh ITASTOHs TN Ri:  Section 40(a) Article'Iy, Constitutlcn
LLQ% AND GAME: 1945, 19 self=enforcing and 1t is not necessary
for the Legislature to enact 2 stabtute permitting
the Gonservation Commission to or0mulw te rules
and reculations. Construlng House 111 #3606,

? §z

FILED

"I have a Flsli and Game

problem on which I

would appreclate your opinion.

"The Wildlife and Forestry Code of Mlssouri,
put out by the Conservatlon Commlssion, sets
out varlous rules and regulatlons, some cf
whlch are duly enacted statutes, and others
are wmerely rules of the commission,

"The loecal gome warden has made an affidavit
charging a man with fishing without a license
lllegally using a trammel net, and catching
and having in hils possesslon game flsh in a
closed season, g

"0f course Sectlon 8918, R. S. Mo. 1939, make
1t a misdewmeanor to flsh without a liceunse,
but the other violetlons are not covered by
statute and not too clear 1n the rules and
reguletions of the commisslon. Bec, 52 and

1

"I also have Senate Bill No. 366, which re=-
peals the old fish and geme lew, and enacts
28 new sections in lieu thereof. This bill
attempts to glve the commisslon authority

to enact rules and repgulations, the violation
of which will be misdemeanors, and punishable
in courts of law. This authorlty ls referred
to frequently in the blll, but is not specif-

~1lcally given, as I resad it.

"I would like to have your opinion ont

"1, Under present law, are viclations of the

8
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wildlife and forestry code punlishable by
criminel action as misdemeanors, when
the acts complained of are not covered
by statute?

"2, If this new bill 1s enacted, will the
commlssion have power to make rules which
wlll heve the force of statute and be
punishable in courts of law?

"I inclose my information (copy) in this case,
and wlsh you would look it over, The defend«
ent says nobody 18 going to meke him buy a
llcense or pay a find, and he will take the
cese to the Supreme Court to prove he 1ls rlght.

' In answer to your first inquiry, we are enclosdéng a copy of
an officlal oplnion rendsred by thlsg department undser date of
“ July 17, 1945, to Honorable John H, Kelth, Prosecuting Attorney
of Iron Couaty, holding that Section 8967, R. S. Mo, 1939, fixes
a penalty for the violation of reasonasble rules &nd regulatlons
adopted snd promulgated by tlie Conservation Commission of the
State of NMlssourli. It ls our opinlon that the enclosed opinion
fully answers your first 1ngulry.

As to the second request in your letter, 1t ls not the
policy of thilsy department to pass upon the vallidity of bllls
introduced by the General Assembly untll scme are flnally pass=-
ed and approved, except, of course, when such requests are made
by members of the General Assembly or the Covernors This i1s
not usually done for the recason that there 1s a great posslb-
11ity that said bill may be amended or that said bill may never
be enacted iInto a lawvie.

However, upon an examination of Committee Substltute for
Senate Bill No. 366, we find that Sections 26 and 27 of sald
blll cleerly and speclfically provide for punishment for viole
ation of rules and regulations not heretofore provlded rfor,
and several other provisions in sald blll provide for a specisl
penalty for some partlcular violation, e do not find any spec=
ifilc authority in sald billl for the Conservation Commisslon pro=
mulgating ressonable rules and regulatlons, however, we conslder
such statutory authorlity unnecessary. Section 40(a), Article
IV, Constitution 1945, vests Iin the Conservation Commission the
control, management, restoration, conservatlon and regulation of
bilrds, pame, fish, forestry and all wlld 1ife resources of the
State of Hissouri. Sald provision reads, in part:
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"The control, management restoration,
conservation and remvlation of the
bird, fish, geme forestry and sll wild-
life resources of the state, including
hatcheries, sanctuarles, refuges, reser=-
vations and all other property owned,
acquired or used for such purposes and
the acquisition and establlshment thereof,
and the administration of all laws per~
- taining thereto, shall be vested in a
conservation commission consisting of
four members appointed by the governor,
not more than two of whom shall be of
the same political party. % # #H

sectlon 444of the seme Article makes Secfions 40 to 43,
Incluslve, self-enforelng end reads: ' '

"Sections 40-43, inclusive, of this article
shall be self-enforcing, and laws not in-
conslstent therewlth may be onacted in ald
thersof, All exlsting laws inconsistent
wlth thils artlcle shall no longer remain
in force or effect."

Furthermore, Section 45 of the same Article deals with the
time sald rules and regulations promulgated by the Conservatlon
Commlisslion shall become effectlve., Sald sectlon readst

"The rules and regulations of the commission
not relating to its organization and internsal
managencnt shall become effective not less
than ten days after belng flled with the
Sacrctary of State as provided in, sectlion

16 of this article, and such final rules and
regulations affecting private rights as are
judicial or quasis«judicisl in nature shall

be subject to the judiclal review provided

in section 22 of article V."

Also, Section 46 of the asame Artlcle requlres the Conservation
Commlission to supply, upon request, printed copiea of 1ts rules
end regulations, and readst

"Mhe Commission shall supply to all persons
on request, printed coples of its rules and
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regulations not relatling to organization
or internal management."

In Mersh v. Bartlett, 121 S, W.(Rd4) 737, an original pro-
ceeding 1in hebeas corpus was instituted to release the petitioner
from the custody of the sheriff of Dallas County, Missouri, The
petitioner, Mersh, was arrested on May 28, 1939, and charged with
catching a large mouth bass during a closed seeson as provided
in Section 8270, R. S. Mo. 1939, The aforesald statute fixed a
closed season between April lst and May 30th of each year, The
petitioner's answer set up that sald statute was repsaled by the
Constitutional amendment No, 4 (sald amendment creating the Con~
servation Commission and prescribing 1ts duties, etc.) and was
supplemented by a regulation prior to.the offense charged, Sald
regulation was adopted by the Conservation Commisslion on Aprll
11, 1938, and established a closed season for catching such fish
between April lst and May 28th, for the year 1838, which reg-
ulation was in effect from and after April 1lth of sald year.
The Supreme Court, in the above case, did not specifically hold
thet the Conseervatlion Commlssion was authorized, under the
above Constitutlional amendment, to adopt rules and regulations.
for the control, menagement, restoration, conservation and reg~
ulation of fish, however, we think the court did, at least by
implication, so hold. In Marsh v. Bartlett, the Court said:

"(10) The reference already mede to the
power the people reserved to themselves

In section 57 of Article 4 wlth the express
right to exercise the same without let or
hindrance of the General Assembly, will be
recalled to mind. This power, a .polltical
one, and the exerclse of its functions 1s of
the essence of sovereignty which resldes in
the people. In the Bill of Rights (sec. 1,
art. 2) as found in the Constitution, Mo. St.
Ann, Const. art. 2, Sec, 1, it 1ls declared
'That all politlical power 1ls vested in and
derlived from the people; that all government
of right originates from the people, 1s
founded upon their wlll only, and 1ls inse
tituted solely for the good of the whole.!
In view of these reservations of sovereigne
ty and of the right to exercise functlons
thereof in the State's government, 1t seems
self=evlident that the exercise thereof in
thls particular instance to provide in the
mode selected and to the extent effected

by an enduring ordinance, policy-forming

as to lts subject matter and rule-delegating
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as regards the administrative functions and
imposed dutles, was Valld notwlthstanding
the general field for actlon by way of
statutory enactments had theretofore been
entered solely" by successlve leglslatures.
That condition, long eéxisting, continued
merely because untll of late the people

did not attempt to exercise thelir stated
reserved authority.

"But the present attempt to exercise it
does not deprive the leglslative departe
ment of the government of its power or
functions but relates to only a small
portion of the power reserved to the
people, the exercise of which suspends
end supersedes the power of the legls=_
lature as to that portion alons which
involves the sublect matter and its
governance as provided in sald Amend~
ment . s #M

#5 5

"It therefore follows thaet penallzing
and general section. 8311 appropriately
operates upon all violatlons of reason-
oble rules and regulations established
by the Conservation Commisslon concern=-

. ing the matters commltted to 1t by ssild
‘Amendment Nos 4. The regulation under
conslderatlion here 1s apparently a
reasonable one, and was 1ln force and
controlling on May the twenty=elghth last
and the provisions thereof in effect.
It 1s also obvious the Amendment 1s
self-enfovcing."

CONCLUSION

Therefore, in view of the foregolng constitutional provision,
and expecially Sectlon 40, supra, providing that the Conservation
Commlsslion shell have control, menagement, restoration, conserve
ation and regulation of blrds, flsh, game, forestry and wildlife
resources and, furthermore, speclfically making sectiona 40 to
43, Inclusive, of Article IV of the Constitution of 1945, self~-
enforcling, 1t 1s the opinlon of this department that the Con=
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gervation Commlssion of the State of Mlssourl needs no statute

o authorize 1t to promulgate and adopt resasonable rules and reg-
ulations for the control, management, rostorastion, conservation
and regulation of birds, fish, game, forestry end all wildlife

in the 3tate of Missourl,

You further request thet we examline the attached copy of an
information you have filed in the case of State v. Charley Morr-
ison. The form you enclosed is the usual form that most prosecut-
ing attorneys have relied upon for violations of fish and game
laws and regulations adopted by the Conservation Commisslon. Ve
have no knowledge of any appellate court decision construing
such information for the violatidtn of rules and regulations adopt-
ed by sald Commlsslon, However, 1t has been and 1s now our
opinion, and we have so advised prosecuting attorneys, that infor-
- mation drewn for the violation of rules and regulations adopted
by the Commission should be pleaded and proved just as in the
case of the violation of the Publlic Service Commission rules
or those of other Boards and Buresus. (3ee Anderson v. Kraft,

129 8, W. (24) 85, 1, c. 89 and 90; also, Moss v, Wells, 249
S. We 411, 1. c. 4143 City of St. Louls vs. Barney Kruempler,
2356 Mo. 710, l.c, 7193 Vooldridge ves, Scott County Milling Co.
102 3. We (2d) 958, l.c. 964 to 967.)

We are hereto attachlng a form which we recommended for the
violatlion of certain rules and regulations edopted by the Con-
servation Commlission 1n another case.

' Respectfully submltted,
APPROVED: .

J. E. TAYLOR
Attorney General AUBR#Y R, HAMMETT, JR.
Assistant Attorney General
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