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o7 TAXATION AND REVENUE: Corporation oontihuing to0 exercise cor-
’ , ' : porate privileges after the beginning
of current taxable year liable for tax.

June 4, 1946 - ;/)

Hon, Clarence Lvans, Chalrman
state Tax Commlssion
Jeiierson Gity, Hiissourl

Dear 3ir:

Reverence 1g twwde Lo your luotter oi recent date, re~
questing an oxficlul opinion of this oilfice, and reuding as
follows: :

"We would wppreciate an opinion on the
following mabtter:

'A corporation oporating in

| silsgouri goos into voluntary
dissolution on Aprll ¢, 19486,
I8 guld corporation liable
Tor the corporation frunchise
tax Tor the curreut year?!

Y o
B O - N »

“"However, the new franchise bill No. 540
apparently changes the dute of assocssment
by the State Tax Commission from liarch 20
ag in tiae old law; to Novewber 1 in the g
new law, -

"wWe would appreciaets an early reply, inas-
much as the returns for this year are
practically all 1In anc we huve rTun in to

a nuamber of dilssolution cases."

Nay we say at the outset thut the General Corporation
vode of illssouri was cowpletely revised by un det of the 62nd
Gonerul Asseubly, appearing in the Laws ol Milgsouri, 1943, at
pages 457 to 482, inclusive. In this enactment section nun-
berg were not accorded the new statutes simllar to those ap-
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peuring in the wevised Sbebtules ol 1U8Y wnd we bwvoe in tils
opinion ado;toed the nu“bu;JL; thereol ag found 1ir thoe liig~-
gourl Roeviged Stututes uvonated,

SJection 4997.185 iwpoges o Prerciiise tax o# sll corpo~
rutions orpaiized unaer or gubjeet Lo the general corpora-
tion laws of thc stubte oif ifdssouri, «nd upon every I'oreighn
corvporation ciyeged in business la Sdsgouri, whether under a
certilicute of authority issued by the Siuto of Yilssouri or
not. ‘i'he tax ig inposged in thesc teras

Winor thwe tactable yeour o 1949 and there-
alfter wvewy corporubion or tualyg state or-
paldzed wnuer oy subject to bthis .ot or
uvnder any obiwl. laws oif Lidls sbute ghall,
in addition bo sll otaer ilecs und btexes
nov royiired o pald, pday a Qi ¢nuual Lfran- '
chise btox Lo bue sbtule oi wdsgoury v T oM '

s,
¥ mmeaw 'y

(-'u_u'ﬂ.l.u,g__..; (IR )

With respect to fuweisi cossorabions, bhe applicable pro-
vision voeuds:
t

; [
g :

-

’ VLY LOLuilon eornor: L@OU ulo”~d
lu business 1li tals suvete wiether under a
corvivicute of cuthority Losued under bihls
sob oor not, shall Jﬂy ob gantol fronchiige
taX bo bitc slote On Lissourd oor on

{Cilphasis “uu:r*

Undey the provigilions o secbion 44987, loo, a report 1s re-
guired Irom wvery cowvborusbion liable (o the tux lmposod under
el
=]

<

tue stebute moutioned supra, Ho ve wade o Or before the first
Gey ol Pareh in ench yeur. sald scetion reads, in part, as
iollowsg

¥ivery covporabion liable to the tax pre-
geribed 1n the fovesoins goetion shall mak
a report lu wribtiivy vo toe . 1mmw¢ Pax Coul=
migsion, 1 it is in existguce, and if nob,
then o the svubto booed ol hagus

ilization an=-
nually ouw or before Ltre first doy ol Mareh
in guei foem a8 swid Lon dssion or s.id
CBoard o squplization mny prescribe, oW R

csecbion 4997,107, as it oppeurec 1n bthe Laws of Milssourd,
1844, wreguived the Jtote Wox daglon, irow the lacls re-
portou whid i'rom any obiler within or coumlng to 1ts kKnowl-
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edge, o doternine the wiount of tax due by such corpovation
on or befors the 20th doy o Leorcih in each your. It 1s thls
sechion which lwas been repsaled by Houge 511l Lo, 540 of the

63rd Seueral ossenbly. The svabute, which uppeurs as Sectlon
157 off the bill nontloned, reenacts ection 4997,137 in its
cntirety, withh the LﬁOPQtLOh of chun ing the dute upon whiceh
such btax is to bo debermined fro.a the £0th day of Horeh to
the last day of Hovetiber in esach year. It also inmposes the.
duties previously discharged by the Stube Wreasuvoer upon the
Dirvector oi Revenue. dJzelion 4997,1%7, as auended by IHouse
Bill No. 540, roads ug follows:

Hilhe State ng Corsnigsion siaall, on or be-
fore e yirs day ol Hoveamber 1ﬂ gacit year,
deteridine Jroi bhe Tacts repovbed, and irou
any Doets within o coiming to ite lnowledge
tite proposrtion o tiae oubtst.nding sharses and
guernlus ol cuci cornorebion cuployed in busi-
ness in btolg ginte and tie asount of tax each
corporablon is lizble to pay under the pro=-
viglons oi tunis et wnd shall report the same
to %The Divectbor ol ilevenue, vwiro shzll make
out o taex vill vasrelor wiwinst cueh corpora-
tilon end guelldl notivy the proper ofricials

05 ench cowporubion 0o bue wmount of tax due,
The toxes proviced iow dn vhis article shall
be pula on or beiloyre bLhe Jlut GLy of becember
in coel vae a. FRoIvY ox evenue ghall
delivar Daid villeh shadd

raecilto ;g nuiicu boeerelin
' ;e box unaer the

(J 1€

ll)l

OV RRIAN

Lne ‘)J.utﬂ ﬁ.u :

'\"eu_‘]‘ " ending
(555 OULGe )

zppouds with bthe stulbute g b prev oualy appeared
except for the chunge mentioned tronsferring tho duty to is-
' ipt irom tue Stote h'eg_.mr 2 6o the virector of

@
2
CD

dron the above, we think 1t nite closr tat tie tax io-
poged is upon un cnnual baglo corresponding to the culendar
year.. fhis is further borne oub by the Yact thuet 1n the une
nual report reouvirad 20 corporatlons wader ADCtLOH 4997,156,
ITten 10 recndres thnct the repowri disecloze Lo amount off sur-
plus upd undivided profits on thoe 4lat duy oir the preceding
vesonber, or on bthe last doy vpoeedin s filscal year of
guid corponantion.

With tihwese lactois in mind, your quesujon resolveg it-
geli into this: Does a corporation, by continuing the exer-
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¢ige of uny o¥ iits corporate Trunchiges or privilepes into
the current taxable yewr, booonie liable fox the :ayuent of
the annual Iruncliise tax, even thoush sueh sctivities are

teruinuted prior Lo the dats woen the determination ol the
tax is to be uade by bhe Stube Tax Cownlssiony

We think the gucstion wust be answered in the alfiirma-
tive, It has beun Qﬂ¢lO£ﬂlJ held thiet the very nuture ol a
corporation Irenchise tux is the exaction by tac sovereign
stute granting the right to exerclsc corporuate privileges of
a payment therefor. It is only because tho corporate privi-
leges are ¢xovcisged that the tax muy be velidly imposed., It
has been equally as uniformly held that a corporution does
10t become liable fur the payment of franchige taxes in tax-
able yesurs during which nono of the cu;pO“nte yﬂLVllefOS aw
gxerciged, e btnink the counverse to be true witi gLual force

wWhile bhe precise guwation has wot bﬂcn passed upon by
an appellate couwrt of Hthe 3t .te oif wWigsouri, yob a bimil¢r
gueation, wnd oite lnvolving wvn slmost ldentlcal set of lacts,
has been decided by tiae Cilrcult Court of appeals, 6th Circuit,
in the case or Bates v, Srcher, Stabte Yreasurcr ol Ohio, 288
fed. 1828, in btrat cuge the court hud for detoriination the
guesbion or whether ox wolt & corpoivltion eéxerciging its cor-
sbute ol Ohdo in a portion of the
apn 11 uOl Cliio swobubes was
tion lyeachise tox imposed
sod mueh corporations
obuz onth of May of
Lo Logglon wag ol

porate nrivileses in bthe
tox year proescribed wnlew
gubject Lo pawacnt o the
tiwcrounder he Ohlo gbutb
to file witia thw fax Sory tas
cach yeur a vepowrt Izom )
powarei Lo xeb' sidlne i the comapubation ol the
bax. Such basis v corbitied tu the fudivtor of the
gtute ou hiw fi“g';ﬁﬂw=g3 in .ususte  Yhe cwditor thiereaiter
deterndned bthe noi boag basly ceritiilied o him, and
tiie tux wa tu Lie Proosuree of Liwe gbube on or bHe=-
fore the ¥ Guy of bhe rellowin uctober. The vasts in
the case tion under cox&ido:qtﬁgn diligcloged tiwt e corpo-
ration huad one 1nbo Loidoauotey it ddine wl, 192l. ¥Yho con-
tention wus uwde Wy bbb dnostuel s the cor-
Poration way Lot in oo Gile Gogegp-

Vil J-\/U\):L gorn
;s

mendb vas Uo ool 'uijJOSC(].. Hovr=-
over, Lo was uo dloputo - Loy oo peviod ol the viien
taruble yeur the cornowrate privilejes hwd becn exercised, 1In
disposing of this contention,. tho couvt suld:

bv

lfﬂ“ g: UJLV;lG USR] ;-:na a corgo-
I is Jlthlli : foe vhe cur-
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vert yeur for which such tax ig imposed,
e toxing reriod is the year, and nol any
/

part thereois The tax is not severable,
but is levied zg o undt, regurdless ol the
‘os sibility thut the ir“nculse sey he gxer-
sed ior only s portion oi tie year.
huthgr this curront tox year is for the
calendar yesr, or I'ovr the vear commencing
on the 1lst doy of the wmonth on wiich the re- .
port is rsouired to be filed, is wholly une-
Impoetant in tiis cese., In either cevent,
bive toex otteched whille the covporstion wos
exercising Its corporate franchise,

"The guesbion ze to when thi
year b““luu being onc prlmar

g ceurrent tox
ily fox Lhe
Suprose vourt or vhilo, st wiolly unneceg-
sury to the digpogition ol this case, this
court ¢erpIeesol 1o o*ﬁnion in referonce
trereto, Whiz corporuti .00 buc”uu liable rox
thae payment or thlyg fu : tax when it
cxerciged 1tg cowporato dnGﬂJSu in sny
et ol the tuy yool, Lluhou v bho amount of
/ that bax wos coh Hod
the audibtor oi ai
rablon wes uﬁ]”u oo

Ve bhink bhat a he voached in is-
gourl., hile t ¢ sates ve archer,

: Iranchise tux
_ prrec btherocunder on the
o obax 1@ & wkurJupucv piroceeding,
such thoreln would be strongly

: s cuestion leo tdssouri.
'«nblv pltceu sucit congtruetlion upon this

> anbitled bo goume wellnht in interpret-
uthority ; ax rel., v. Baker,

1 v;ﬂﬁ ol seetion
sowird, 1943, page
g oddeds

< LtOd (JLDJ L‘ Was CD" I$]
shatuteg 1n Lolh Lo
Stete of Chio %o oollva*
yet fe] fee7 Lhot t&;

{od) 589, is In
vie .06 LYGW,
Lhe oogndne "*

o, hlhich o tox sheldl pe i
biong ou nndized under the
athebe on or uxter Ju
or o fvrelsn cornorotlonsg

huginess in this ctate on or

s.,-»,.l 'ﬁC iy J

¥ 1, in 7oy, Lor the year
in which bdlu domestlic covnporcbionyg wene
crounized, or tie yeur in which suld for-
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eLsn covporations commenced business in

Ghisg atute: =~ % =

This, to us, is cleurly indicative of o conaltruction
being placed upon tie btaxing statute which would luve re-
quired such eorpovutions to pay a franchise tax Tfor the por-
tlon o the yeur in vhich they eungaged in business, weroe it
10% for the exemption gsranted.

We have reviewed u pirior opinion of this oi'fice de-
livered under dute o Octoboer 0, 1941, to the lonovable
Jesse s, iltchell, Cheivian, dtuate dax Comuission, Jefferson
vity, iissouril, wherein a contrary conclusion was reached
o thut arrived at iu this opinion. ‘Ye believe such prior
ozinion Lo be erroneous, wud it is hereby overruled and with-
diawi.

ONCLUSTON

In the premises, we ave of bho oplnion that a corpora=
tlon continuing o vxevcise wiy or i.g corporate franchises
and privileges iu s Jtube of issouri subseuuent to the
inception oi tie current vaxab. e yoor iy lluble for the ilig-
souri corporution ivancilse vax, without regard to the date
when the exewcisc ol such Gorpovuse frunchises und privi-
leges be lLervaloabed,

segpestiully subuitbed,

WELG e sy, Jr.,

Losistant sbtornsy General

APTROV S0

v [ :J . .:— ‘Z‘L(«‘LL'

attorney Geitera

LB IHR




