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MEMORIAL AIRPORTS: One municipality enly may establish s mem-
. _ 4 orial airport under House Bill #192. Two
or more municipalities cannot cgmbine for
such purpose. An appraisment or valuation
of real estate previously acquired cannot
be used by a municipality as s basis for
appropriated funds for matching the $10,000
Docember 9. 194¢ State ald. The Governor and
’ the Missouri State Division
of Resources and Development
would have the right te follow
matching State funds for meme
orial airports to see that
they are lawfully expended.

lssourl Stete Dlvision of
Hesourccs and Development
Stete Office Bullding ey -y
Jefferson City, HMissouril 7/ 7 F l L }’; D
/ - =

Attention: Honorable Hugh Denney ? )

e < A e

Gentlemen: ‘ . el

} This will acknowledge your recent request to
thls Department directed to the attention of iir, “ill
'y Berry, Jr,, requesting sn opinlon concerning the
procedure to establish local ailrports under the terms
of C.%, for louse Bill 192, &ince your letter came
) \ to lir, 3erry the attention of thls Department to the
legul matters of the llssourl Htate Divislon of e~
sources and Development has been asczigned to the writ-
er, .

] , he contents of your letter follow:

"In connection with the approvel of
mernorial airports for stete aid un-
| o der Genate Committee HSubstitute for
§ House 511l 192, the questlon has
arisen as to whether or not a cilty
and a county, or two or more cities
may comblne for purposes of comply-
ing with the Memorial Airport Act.
I would like to have your opilnion:

"L, As to the legallty of these
political subdiylsions of govern-
ment combining to the extent of
+10,000 on a single project approv-
ed by the Division of liesources and
Development as a desirable airport

project for the two or more pollitical ' |
gsubdivisions, -

"2, 'The legallty of two or more
political subdivisions combining to

l / f | |
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the extent of 310,000 each of state
matehing funds on a single project
approved by the Divislon of iiesources
and Development as a desirable air-

_ port project for the two or more pollti-

cal subdivisions,

"Further, I would like to have your
- opinion as to the legality of allowlng

an appraised value of real estate pre=-
viously acquired by a politiecal sub=
division as the basls for local funds

- for matehing the 10,000 state ald,

A number of Milssouri communities, such
ag Maryville, Lldon, Bolivar, Carthage,
and Columbia, have expended considerably
more than ¢$10,000 of local funds in ac=~
quiring lands and starting an airport
project.s It would be unfortunate, in=
deed, iIf these progressive communitles
were to be denled the benefits of this
Act and less propressive communitiea

get all the benefits,

"Also, I would like to have your opinion
as to whom is responsible for the verile
ficatlion of the expendlture of state
funds for the approved projects., As I
understand it, the funds have been made
available to the Covernorts Offiece for
releage upon the approval of thilsg Divie
sions, Does that mean that responsibility
for following up on the project to deter=
mine the proper expenditure of state
fundg falls vpon the Governorts Office,
the Pudget Director, or whom?"

Your request for the opinion 1s divided into four
different subjects which aoppear on the face of the letter
to be as follows:

1)

Whether the politlcal subdivisions or munici-

pal corporations mentioned In said ilouse Bill .;/192 mnust
proceed singly or whether they may combine into two or
more énterprises, and procsed jolntly in order to obtailn
the finanecial benefits prescribed in said louse Bill #192.

2)

Vhether two or more political subdivisions

combining, if they should combine, and appropriate 10,000.
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each of thelr own funds on e single project for the pur=-
chase and operation of an airport would be entitled to
have allocated to them jolntly, matching funds from the
Rtate squal to the aopropriatlon of each one as a slingl
unit,

3) Whether 1t would be lawful to use the ap=-
praised value of real estate previously acquired by a
municipallty as a basls for sscuring the mafching funds
from the State,

4) Upon whom the responsibility rests for the
verlfication of the expendlture of Stste funds for ape
proved projects under said louse Bill /192, whether the
Governor's office, the DBudget Director,'or whom? -

Comnittee Substitute for House Bill #192 ig as
follows?

"AN ACT

"Fo provide sirflelds as memorials to
those who dled while serving in the
Armed Forees of the United States in
the war against Germasny, Japan and
their sllies; to promote the advance-
ment of avliation} to authorize Munlciw=
pal Assemblles and County Courts to
appropriate funds thereforj to provide
that the State of Mlssourl shall grant
en equal amount not excseding ten thous
sand dollers ($10,000.00) to such ecity,
town or countyi to authorize cltles, :
towns or countles to 2ceept State, Fed=
eral or othar fundsj to provide free
technical advice from the Department

of Hesoucres and Development; to pro-
vide for the approval of the Department
of illesources and Development,

"Be 1t enccted b%_the General Assembly
of the Ttate of Missourl, as followa:

"Cection l. In appreciation of the
services of our gallant Armed Forces
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and to perpetuate the memory of their
heroic achlevements in the war sagainst
Germany, Japan and their Alllies and to
promote the advancement of aviatlon
in the name of those who gave theilr
lives as members of our gallant Armed
Forces in the war against the afore=-
gaid enemlies, clties, towns and coun=-
ties are hereby authorized to purchase
sites and conastruct and operate air
fields in such countles or near such
cities and towns and to recelve free
technical advice from the Department
of Rusources and Development. IPro-
vided further thet when any clty, town
or county in Missourl shall certify
to the Governor that it has appropriasted
e speclifiec sum for the aforesald purpose
and 1s ready to proceed with the purchase
or constructlon of such alr flelds a

- like sum not exceeding ten thousand

. dollars (410,000.,00) shall be allotted
to sald clty, town or county from the
gppropriation hereinafter msde for such
purpose but sald sum shsall be released
to such city, town or county only after:
the Department of Hesources and Develop-
ment has certified to the Governor that
in thelr judgment the air fleld in quesg-
tion 1s dssireble and In the interest .
of the development of aviation and that
the funds proposed are adequate to come
plete the projecti and provided further
that cities, towns or countles are here=
by authorized to recelve lFederal pgrants
In addition to all othor grants or funds
made available for such purpose undey
this act,"

t'he first two queries you submlt in paragraphs
one and two are so closely interwoven in the matter of
whether a polltical subdivision shall proceed singly in

the premlses or may Jjoln with one or more other politlcal

subdivisions 1in proceeding under sald House 13111 51902
that we belleve 1t will be intelligible and clear to

answer them both in one reply as if there were only one

question,




Misgourl State Division .
of Hesources and Development wbH=

e observe 1ln the beglinning that the tltle to
the Bill as well as the subject matter of the Blll uses
the disjunctive "or" in deseribing the several munieipal
subdivisions entitled to purchase, establlish and main~
tain such alrports. The language of the Bill and the
punctuation indicate very clearly, we think, that the
intention of the Leglislature was that any one of the
municipalities named in the title and in the body of
the Bill may proceed to appropriate funds and receive
matehing sums from the 8tate, purchase sites, construect
and operste alr flelds, but there 1is no word in any part
of the Bill that would justify the 1dea that the Legls~
lature Intended that two or more of such municipslities
could combine to carry out any such project.

. The word "or" may only be converted into the con=-
junctive "and" when it 1s strietly and absolutely neceg-
sary to arrive at the intentlon of the Legislature., 46
C.J. page 1127, states that rule as follows:

"ihen used to connect a series of
words in the permlssion or the
prohibltion of a gilven aet, tort
may be construed to mean tand!
when necessary to make the statute
express the true leglslative inw
tent, but only when so necessary;

# o M,

The Suprems Court of this State had before it
many years ago, the case of Drainage District vs, Bates
County, 216 S.:. 949, That was a case whcre there was
a controversy over the quesgtlon of whether the statute
relating to dralnage dilstricts required all lands or pub=-
lic roads to be included in a drainage dlstriet, and sub-
ject to assesswent, snd whether the dralnage ditch in the

distrlet had to be sufficient to drain all the lots, lands,

publlec and corporate roads and railroads, or whether 1t
had to bhe sufficient only to drain eny lands, or any roads,
public or corporate, or any rallroads, if necessary, The
Court held that the statute was in the disjunctive and
meant any lands that might require dralnage through any
ditch might be brought Into the digtrict and become sub-
Jecet to assessment for benefits., <The Court on the point,
l.c, 955, gald:

"Nor do we agree with respondent's
contention that no land or publie
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roads can be included in the drainage
distriet and subjected to assessment
or apportionment for benefits, unless
it 1s necessary to drain such lands
or roads,

"Mhis district was formed upon the
petition of one or more landowners

to the county court under article 4
of chapter 41, i.. s 1909, relating to
drains and levees, Section 5578
provides:

¢ "'The county court # # % shall have
power, i # # when the same shall be
conducive to the public health, con=-
venlence or welfare, or where the
same will be of publie utility or
benefit, to ceuse to be constructed
% % # any ditch # % % within sald
county, when the same 1s necessary to
drain any lots, lands, public or
corporate roads, or railroads.’

""is does not require that the ditch
must be necessary to drain all the
lots, lands, publlie gnd corporate
roads and railroads, T It is suffil-
cient If it is necessary to drain
sny lands, or any roads, public or
- corporate, or any railroads. The
law has put the different kinds of"
property in the district, which 1t
may be necessary to drain, asunder
in the dlsjunctlive, and we are not
authorized to joln them together in
the conjunctive.% % # ',

There 1s no line or word in sald ilouse Bill 4192,
ags we view it, authorizing two or nore nunicipalities,
each procuring and approprlating a separate ; $10,000, then
add such separate suns together making 320, OOO or mnore
perhaps, according to the number so joining, asnd then
procure a matehing sum Ifrom the State, While liouse 131ll
#192 1tself 1s more or less obscure in the method of pro-
cedure to accomplish the objective of the Bill we think
we have ample authority in the new Constitution to clarify
the proposition,
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Sectlon 27, Article VI of the new Constitution
of 1945, 1s as follows: _ :

"Seec, 27. Hevenue Ponds for Municipally
Owned Utilities.-~ Any city or incorporated
town or village in thls stote, by vote of
four~sevenths of the qualified electors
thereof voting thereon, may lssue and sell
1ts negotlable interest bsaring revenus
bonds for the purpose of paying all or
part of the coegt of purchasing, consiruct-
ing, extending or improving any revenue
-producing water, gzas or elsctric llight
works, heating or power plants, or alr-
ports, to be owned exclusively by the
municipality, the cost of operatlion and
meintenance and the prineipel and interest
of the bonds to be payable solely from
the revenues derived by the munieipallty
from the operation of such utility."

‘ It willl be noted that sald Sectlon 27, supra,
usea the words "to be owned exelusively by the municl-
pality". We believe the Legislature had saild Section
27 in mind in pessing said Blll, and intended only
that any one of the municipalities mentioned 1ln said
House Bill j#192 could proceed to procure its funds and
ask for metching funds from the State to purchase, es-
tablish and malntaln airports, and thut 1t was not the
intention of the Leglslature to allow two or more of
such munleipalltises to combine for such purposes.

That inevitably brings up the question of the
title to the real estate purchased or condemned under
the right of eminent domain. hen the framers of the
Constitution included in said Section 27 of sald Article

VI the words "to be owned exclusively by the munlelpallty"

1t was forever put out of the powe:r of the Leglslature to
allow more than one municipality to exercise a jJolnt
soverelgnty over such rcal cstate. This, for the reason
that in most, 1if not all, cases 1t will be necessary for
any municipality, proceeding under sald louse Bill 7192,
to vote bonds to obtain funds for the purchese of real
estate for an airport. The questlion of levying texes
~for the payment of the bonds and interest would be one
of constant confusion, dispute and possible litigation
if two municipalities were Involved. Therefore, the
framers of the Constitution made it absolute -that the
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title to such real estate should vest in only one muni-
cipality.

We belleve this will answer your questions in
paragraphs one and two of your 1etter.

Answering question three, whether a former ap=~
praisment may be used in the process of the purchase of
real estate for the purpose of a memorlel airport, we ‘
assume that by the employment of the followlng language
in paragraph 4 (unnumbered) which 1s as follows:

"Purther, I would like to have your
opinion as to the legelity of allow-
ing an appraiged value of real es-

tate previously acquired by a politi-
cgl subdivislon as the basis for local
funds for matehing the 10,000 state
aldy A number of Mlssourl communlties,
such as Meryville, Eldon, Bolivar,
Carthage, and Columbia, have expended
considerably more than +10,000 of local
funds in sascquiring lands and starting
an alrport project.. It would be un-
fortunate, indeed, 1f these progressive
commnunities were to be denied the bene~
fits of this Act and less progressive
communities get all the benefits,."

you mean municipalities which have already acqulired lands
for memorial airports. House B1ll 7192 would, we think,
scarcely permit any other construction of the effect of
the Bill on your part, \

Iff, as we teke it you do refer to past mcqulsie-
tion of such lands, it is our belief thet the value of
such land, whatever may have been paid for them 1is not
to be taken as the appraised, or sctual value, Lo obtain
the matching sum from the State provided for in said
House Bill #192. Vie think it quite plain thst the lan-
guage of sald Bill, and the intention of the Legislature
in employing it, look only to the future as prospective
enterprises in the establishment of memorial alrports by
municlpalities,

A well established rule of construction 1s that a
statute must be held to operate prospectively only, unless
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the 1lntent of the Legislature 1s clearly expressed in:
the language of a statute, that it shall act introspect-
ively,. or that the language of the statute admits of no
other construectlon by the Courts,

The Supreme Court of Missourl In one of many other
like decisions by it, in the case of Lucas vs, Murphy, et
al,, 156 S.%, (2d) 686, l.c, 690, in announcing this rule
sald!

e 5 % llegerdless of the type of legis-~
lation under considerstion, 'In the con=
structlon of statutes the uniform rule
1s that they must be held to operate
prospectively only, unless the lntent

1s clearly expressed that they shall

act retrospectively, or the language

of the statute admits of no other con=
struction,t % # # ",

The Legislature in the expresslon of its intentlon
in said House Bill undoubtedly hed in mind Seetion 13 of
Article I of the Constitution of this State of 1945, which
is as follows:

"That no ex post facto law, nor law
impairing the obligation of contracts,
or retroapective in its operstion, or
making any irrevocable grant of speclal
privileges or immunitles, can be en=-
acted,"

Keeping the above gquoted Section of our Constitu=~
tlon in mind, and observing again the full terms of sald
House Billl ;192, we see thet the terms and effect of sald
Bill are prospectlive. VWe believe that, under such authori-
tles, and the propsr rule of construction of the terms of
sald paragraph (unnumbsred) 4, 1t would not be lawful to
allow an appraised value of real sstate previously ascqulr-
ed by a political subdivision as the basls for local funds
for matching the ;10,000 each of Gtate ald. We may con=-
celve, however, that il real estate has been acquired and
a memorilal airport constructed by a municipality in the
past, and the municlpallity involved would desire to expand
and broaden its facilities as an alrport, and would thence
appropriate an additional sum of 310,000 for such expansion,
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and additional construction, then it would come withiln
the prospective terms of said House Bill ;/192, The idea
-of "construction'" of an sirport might be germane to
"addltional construction™ in the terms of said Bill as
well as to refer to the future 1nitia1 construction of
such airport,

Sectlons 26(b) and 26(c¢c) of Article VI of the
present Constitutlon are as follows:

"Any county, city, incorporated
town or village, school district
or other politlcal corporation
or subdivision of the state, by
~ vote of two=thirds of the quali- _
 fied electors thereof voting there=
on, may become indebted in an amount
- not to exceed five per centum of
the value of taxable tangible prop=-
erty therein as shown by the last
.completed assessment for state &nd
county purposes,"

"Any county or city, by vote of twomw

thirds of ths qualifled electors
-thereof voting thereon, may ilncur

an addltional indebtednsss for county
- or clty purposes not to exceed five

per centum of the taxable tangible

property shown as provided in secw~

tlen 26(b)," :

Said House Bill /192 1tself includes counties
in the naming of municipalities whilch may acquire memorial
- alrports., UYherefore, countieas would come within the terms
of sald Section 27, Article VI, supra, of our present Con=-
stitution, '

The succeeding procedure looking to the final eos=
tablishment of a memorial alrport would be governed by the
statutea of this State in regard to a munileipality voting.
for the creation of & debt and the issuance of bonds in
payment therefor, This would include the passing of lege
islatlon by ordinance by the leglslative body of any city,
town or village. Such ordinances should, under proper
legal guidance, provide for the safe and proper expenditure
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of the sums derived from the crestion of an Indebtedness
for a memorial airport, lncluding the appointment of com-
ruittees, the requiring of reports and auditing of the ex~
penditure of public monies, both appropriated and matche
ing sums derived from thes ‘State, in any such project,

Suech necessary ordinance or ordinances should, and no
doubt would, be required to be passed and approved in
conformity to all laws pertaining thereto, under the die-
rection, observation and approval of prospective ‘purchasers
- of bonds to be issued in payment of any indebtedness creat-
ed by such municipality. ‘ ;

None of such steps as are necessary to be taken
in such proceedlings are provided in said louse Bill #192,
This Bill provides only for the acquislition and operation
of sueh memorial salrports. The proceedings to acquire
title to such resl estate as may be needed, its apprais-
ment and the payment therefor, have been as best we mey,
indicated hereinabove, Ve are not able to antlicipate and
outline, perhaps, 2ll of the necessary steps and measures
to be taken in any case under said House 3111 /192, Host
of such steps would have to be taken and be guided by the
statutes of this State, and ordinances of any city, town
or village involved,

Vie belleve this will answer your query number 3,

-

“Proceeding now to the fourth and last question
you submit as to whom is responsible for the verification
of the use of the funds for such alrport projects, and
whether the Governort's office, the Budget Direector, or
your Department shall exercilse such responsibility and
follow the project to its conclusion to determine 1f the
funds supplied have been properly spent, we Iind thet in
Section 22, Article IV of the new Lonstitution, under the
title of "Hevenue'", the last two sentences of sald Section
are as follows

"3z 2% The division of the budget and
comptroller shell assist the director
of revenue in preparing estimates and
Information concerning receipts and
expenditures of all state agencies as
required by the governor and general
asgsembly. The comptroller shall Dbe
dlrector of the budget, and shall pre-
spprove all claims and accounts and
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certlfly them to the state auditor for
payment," v

Apparently, that part of sald Seetlon 22 of
Article IV of the new Consgtitution requlres the pre=-
approval of claims end accounts against the Stsate by
the Budget Director. Ilere, however, we have the mat-
ter of an appropriation for & definlte purpose as 1s
provided for in said House Bill #192., It 1s not an ac=-
count, neither 1s it a claim against the State. House
Bill 5192 1s silent upon this question also. But we
are of the bellef thut the Budget Director has no fure
ther duty to perform in such matiers after the match=
ing sum has been appropriated and placed in the hands
of the Governor tc be used for an alrport project to
‘e released upon the approval of the Division of the
Hissouri State Divlision of hesources and Development,
It would appear, however, that the Governor's Office
end the Missouri State Dlvision of Resources and De=-
velopment would have the richt, and would be charged
with the duty of performing it, to exercise a corre-
lative check upon the disposlifion of the matchlng ,
funds supplled by the State for any airport project.
This, we beliesve, could be accomplished by requiring
certifled coples of ordinances and steps taken %o
purchase, or condemn by eminent domain, real estate
for such purposes, copnies of appralsment of such real:
estate, vouchers for all sums paid out, and in fact,
a complete abstract of all proceedings from the be~
ginning to the end of any such project.

No doubt the ordinances passed by & municl-
pality would cover these propositions so thst it
should not be a very difficult matter for the Governor's
office and the lilssourl State Division of hHesources
end Development to keep a complete check on the pro-
ceedings, expenditures, and outcome of such projects,

CONCLURSTION

It 1a, therefore, the opinion of this DepJPt-
ment considering the foregoing, that:

1) A separate and siangle municipallty only
may proceed to ajpropriate funds to establish a memorial
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ailrport, under C.S.H.3, 7192, and recelve & matehing
sum from the State,

- 2) Two or more munieipalities may not com=
bine to establish a single alrport.

, 3) That the terms of said House B1ll ;192 -
are prospectlve and not retrospective, Than an ap=~
pralsed value of real estate previously acquired by
8 politledl subdivision of this State as a basis for
local funds for matehling the Vlo 000 State aid may
not be used,

4) That the Budget Director would not have
eny duty to perform after the matehing sum provided
for in sald House B1lll #192 has been made avallsble
to the Governor's office for release upon the ap-
proval of the Missourl State Division of Hesources
and Development, However, the Governor and the
Missourl State Division of Hesources and Development,
we think, would have the lawful right to follow such
fundas and require proof by means of vouchers and
other data lhowing thet sueh funds have been propsrly
expended,

tespectfully submitted,

GEOKGE W. CROWLEY
Asslstant Attorney General
APPI OVILD H

J. E. TAYLOR
Attorney Gensral
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