_ P Jtors of “Ebmmon school d:strlct° can 4 ?4 ’
employ attorneys to defend mandamus action
1f they are acting in good faith,

. . } ! \ ///'
November 14, 1946 V4 (;)

“/2&/

Mr, larghall Cralg
Prosecuting Attorney
Charleston, Mlssouri

Dear Sir:
We have youf letter of recent date whilceh reads as follows!

"ile would 1like an ominlon on the following matter.
The voters 1in & common school distriet petitioned
the board of the distriet to call an election for
the purpoee of voting on whether they would come
bine with an adjoining consolidated school dls-
trict, The board refused to c¢all the election end
the petitloners brought a sult in mandamus to
compel the election., The questlon which has arisen
ls whether the common school dletriet can use the
school funds for the pursoe of hilring counsel and
paying costs in the defense and sopeal of that
mandamus sult,"

Bection 3349, R, 8. Mo. 1939, peéda ag follows:

"d{o county, eity, town, villaze, school township,
gchool distriet or other municipal cormoration shsll
make any contract, unless the same shall be withiln
the scone of 1ts powers or be expressly authorized
by law, nor unless such contract be made upon a
consideration whodly to be performed or executed
subsequent to the making of the contract; and such
contract, lncluding the consideration, sholl be in
writing and dated when made, and shall be asubscribed
by the partles thereto, or thelir agents authorlzed
by law and auly appointed and autnorizen in writing."

In view of the foregolng statute, 1t l1s necessary to
determlne whether the employment of an attorney by o common
school district 1s within the scope of the powers of such
district or 1s expressly authorlzed by law. Ve find no
statute which exnressly authorlzes a school board of such
a district to employ an attorney. However, 1t 1is a well
ezfablished principle of law that where express nowers are
granted public offlcers, such implied powers as are necessary
to make the express powers effective are also pgranted. In
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. State ex rel v. Wymore 132 8,W, 24, 979, 987, 345 Mo, 169,
the rule was stated as follows?: -

' "'he rule respecting such powers 1s, that in addltion
‘ to the powers expressly glven by statute to an

officer or a board of offlcers, he or it has, by
impllestion, such additlional powers, ag are
necesaary for the due and efflecilent exeorcise of
the povers expressly granted, or as may be falrly
1malied from the statute granting the express
nowefs. throon's Public Officers, Sec. 542, P,
518.

While the Courts have not expressly ruled that school
boards have the power to employ attornsys, they have implledly
so ruled, The ocagse of Page v, Township Board of Education
59 Yo. 2064, was a case where an attorney had sued a school
distriot for compensation for legal services rendered the
district, In discussing the case the Court said:

"this was a sult to recover an attorney's fee of

fifty dollars, There was no dsspute that the
services were rendered, and that the fee was a
reasonable one; but the court gave Judgment Tfor

the defendant on the grounds that there was no
written contract made with sald school bonrd, and

no order entered on the minutes of the board at o reg-
ular or stated meeting of gald board. . The nroof

was that the attorney was employd@d verbally."

"The Judgment will be reversed and the cage remanded,
with direetions that a Judgment for the 450 be
entered for the plaintirff;

+ In the above case it was apnarently assumed that the
school board had power to employ the attorney, but the only
question ruled on was whether hlas employment should have been
in writing and made a matter of record,

Also in the case of Thompson v. School District 71,
Mo. 495, 499, the Gourt sald:

"Managing officers of other cornorations may

engage the services of attorneys without exnrass
delegation of nower or formal resolutions to

that effeet. Western Bank v. Gllastrap, 45 Mo.

419:; Turner v, C, & D, M, C, H. R,, 51 Mo, 801;
Southgate v. A, & P, R, R, R,, €1 Ho. 88, and

no good .reason 1s percelved why the same rule should
not obtaln in instances llke the nresent one,.
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Exiponoips may arlse, even ln the concerns of a

- school board, which would compel the immedlate
employment of an attorney, when delay might prove
greatly detrimental to'the interests of the board,
e, therefore, hold the¢ reason of the rule above
noted, applles as well here as 1ln other instances.
Of course, 1f we concede the power, wlthout formal
resolution, to employ an attorney, the usual results
of such emvloyment will follow ag a neceasary
consequence, "

Likewlse, the case of lerry v, Board of Education, 84
Mo, App, 21, was a case where an attorney had sued a school
dlstrict for compensation for legal servieces rendered the
distriety In that case the Court apparently assumed that
. the sehool board had authority to employ the attorney, but
it .ruled that the statute (now Sectlion 3349, gupra) pre-
vented the attorney recovering hecauae his contract was
not in writing, In rullng the case the Court saild, l.ec.
25, .

"The lepilslature had full power to vresoribe this mode

of authenticating the contracts of school dlstrlets,
and also to condition the enforeibidity of such .
contracts upon comnliance with these regulrements.

it has done so, Hence tho contract of plaintif? not

being 1n accordance with the statute, imposed no
oblipgation upon the former school board, nor uocon

the defendant ae its suceessor, in duty, as well as
in right," S

¥rom the above csseswe belleve 1t 1lg clear that the
Courts have lmplliedly recognlzed the nower of school hoards
to employ atiorneys when gituatlons arise whlech neceasltate
the board having the services of an attorney.

It might he sugpested that the sult you mention is
reslly not a sult against the district but one apalnat the
directors personally. Its purvose 1ag to comnel the directors
to do what the instigators oi the sult assert is the duty cof
the directors. At firset blush it might appear that it would
be apgalnet public volley for the directors to he allowed to
ugse public money to defend themselves from doing thelr duty,
Of course, we are assuming that the directors are acting in
good falth, If they are not, they would be liable to the
district for any 1oss occasioned by thelr bad rfaith,




In the Page case, supra, nothiny was sald as to the
nature of the services rendered by the attorney. In the
Thompson case, supra, the Attorney was defendlng the dlsgtrict
against a sult for money. However, 1n the Terry case, suora,
- the atternsy hsd been employed, among other things, to defend
the direcctors agalnst an 1nJunction suit., Nothing 1ls said
as to what the dlrectors were to be enjoined from doing,
but evidently the sult sought to restrain the directors from
dolng certain things which the instlgators of that sult
thought were illegal., The attorney was, therefore, employed
to try to uphold actions of directors which were clailmed to
be 1llegal., In the case you present 1t is claimed the
directors are vlolating the law, so there would seem to be
no difference in your case and in the Terry case in that
regard, If the directors eall an electlon and a consolidation
of districts is subsequently voted when in fact the electlon
should not have been c¢alled according to law, 1t 18 apvarent
the distriet would suffer from the oonfusion which would
result, It aseems to us, therefore, thet the directore are
acting for the district when they honestly delermine whether
the elecotion should be called., Of course, we have nothing
before us to show whether ths board should eall an elsction
or not. e are assuming that the board has determined that
legally they should not call the electlon under the cir-
cumstances. Aa loug as they are acting in good faith, they
should nnt be compelled to employ attornsys rersonally to
defend thelr sctlons.

It is, therefore, the opinion’of thls office that directors
of common achool districts may employ attorneys to defend
themselves agalnst a mandamue actlon and pay such attorneys °
out of the qchool money so long as they act in good falth
in refusing to &o the things soupght to be compelled by such
mandamus action;

Yours very truly,

HAGRY . KAaY,
Agslstant Attorney Ceneral

AFPROVED

~J, L. TAYLOR
Attorney General
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