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PROBATE CLERit: 
.... • ' . In counties wherein probatij j~ge and magistrate 

jtmga are one, the probate and magistrate clerk 
may practice law in all courts except ~be- probate 
and magistrate court. · 

Oc tobor• ~38, 191C:J 
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Hcceipt of 'Jour rocont roc:ues t for an opinion f'r(X>l 
this 'doptu~tmont in horoby acknowlodr:dcl. rl1h0 question pro­
so.ntod is wl1cther or not, in counti.os vJhorein the prob:clto 
jucl[je is also judco of tho LHlf.jistrate couPt 1 the cler:·: of 
tho p:.:obato o.nd magistrs.to court 11my practice lm•J in the 
othm:a ccmrts of such colomty. 

Section 2024~ n. S. l'Io. 1939, referred to in yov.r 
reruost, provides as follows: 

"No judc:e of an:y cottr•t of I'•3cord, 
except judc;os of the c~mntj courtn, 
shall p1•o.c tice oP nc t as cmmoelor 
Ol' a.l; :: orno-y in all~/ court vii t!.1in this 
st;e.te, ozco9t as othorrdno poFr,llt·;.;od 
by lar:: Pl~ovided, that no cJUCil jud[';a 
::;hall t.)}?Lictice or act nn C.o"..uwolor or 
a tt.orno~ in any cuuso pond in;; in uny 
couJ:t of nhich no ic judg0, nor shall 
any clorl~ ol' dop1).ty clark, \'l:.d.lo ne 
CO::ltl:o.U08 to act as such, pl'C"Q(f; -
o:enctlce oructusc~elol' 0.!.' at­
torno·;:~ in any cu'U'r't '.'Ii th:tn tii(} county 
i'or nhiC1i he ls such cl,Jrlc c;r;-c'ionuty 
~ ~-- -· I CJ.~Jl':::, lE niB· ovm no.mo ox• in Lho name 
of any otheL' po:..•oon, 1mdor ~m~r vrCJto:nso 
,·:1) a·!·'. V'') .,., IJ ( ., :··lo'·i n l'C' c O"i~ ·i ' 0 11 "8' ) • ~ .... Ud ' .1. • vl. # .. ~ 0 __ 1..-i.-L • 

Pho solutio!t to yo'<ll' nuontion dopondn upon rr}wthel' or 
not t:.1o words "·J:· ·::· for \ 1tl.ich ho ie such clorL o::.• do:Jut:; clcrck 
;; .;:-" rof'cr to th0 r.'Ol'O. ·'conrt 11 01, tho \'Ol'c'i. r'cmmt;:r•" Of conxsa, 
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• each contence, phrase, and word should be r;iven so;n.e mean-
ing if possible. Eorber>g v. t'iontcomery, 1'73 s. v:. UJd) 307, 
351 Iio • 100. 

Section 2024, quoted supra, is found in Chapter 
10, Article l, R. s. Mo. 1939 1 and that particular chapter 
and o.x•ticle deal with the general powers and. duties of 
courts of record. It is, therefore, apparent that the under~ 
seorod portion of :::action 2024 refera to the c1erka of the 
various com'tts and not the clerks of the county. 1/,ith that 
rofel'ence in mind, Section 20~4 may be interpolated_. in tha 
px'osfmt situation, to read that, the clark of the probate 
unci ntaeistrate court, while he continues to act as such, may 
not plead, practice, or act as ootUlselor or attorney in the 
pl'obato and magistrate court within the county for which he 
iE; such clerk. This does not preclude him from practicing 
law in those t)thal't courts in .the coimty for which he is not 
a clerlc, .which would, of cou.rse, include the circuit court • 

In substantiation of this, Section 2026, R. s. Mo. 
l\33\J, provides: 

"No judge, justice of the peace, clerk 
or deputy clerk or any court shall 
have any pa~tner practicing in the 
court of which he is judea or jus t1ce, 
clerk or deputy clerk." 

This is merely a furthe:e safeguard against the same 
evil. f-lection 2024, quoted- supra, was originally enacted in 
tho I.aLs of lU81 1 page 9'7, ru:1Ll was roonactod in the Revised 
Statutos of 1885, page 160, f:~ection 54. [\action- 2026, quoted 
supra, was · orig,inally enacted in 1:385 and is fouJ;ld first, 
along vdth tho present nection 2024, n. ~~. :no. 1939, in the 
::i.ov.ised Statutes of 1885, page 160, us Section E•5. Apparently, 
Section 2026, H. r~. Uo. 1939, was intended to plug tha loop .. 
hole left by Section 2024. rrherofore 1 thGS0 two sections may 
be reaCi_ toc;ether to find the purpose of both. l•'ollowing this 
purpose to its loc;i:cal conclu.sicn, tho rosult v.ronld be that 
neither the clerk nor his partner could practice law in that 
cou:r.•t in which thu clerk officlat:Jd. This fUl1 thel1 leads to the 
PesHlt tlln.t noithor the clerk no1~ his partner should be pre­
clucled from practicing lav.1 in othel" cmu•ts of that county. 
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Conclusion 

It is, therefore, the opinion of this department 
that in co1.mtieo VIheroin tho probate jud.r;e if] also judge of 
tho r:1agistrate court, an attorney who is tho clerk of the 
probate and magistrate court, shall not plead, practice, or 
act as counselor or attorney in any probate Ol" mac;istl."ate 
court within the cotmty for \'Jhich he is DUCh clerk while he 
continues to act as such. lie may, however, practice law in 
any other coui't within the county. · 

1\PULOV.i.m: 

J. 1!:. TAYLOR 
Attorney General 
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l{espec tfully submitted, 

J. MAHTTI-J ANDEHSmr 
Ausistant Attorne~ General 


