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BOARD OF PROBATIO. , ‘ -
AND PAROLE: Do not have authority to revoke a parole
' or conditional commutation, or to
rescind the revocation thereof, signed
by the Governor prior te July 1, 1946;
shall pay expense of returning inmate
upon revocation of parole or conditional
commutation; heas/authority to make rules
regarding final discharge from parole
) and on%y Governor can grant\qommutation.
July 12, 1946 \
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fip, Donald W. Donksr
mxecutive Sceretary :
Soard of Probation and Carolo
Jofforoon Gity, lsaourl

’

1his departacat ls in rocolpt of your recent request Jor
an opinion, based on tie following stave ol facts:

"Oon July 1, 1940, the Loard ol Yrokabtion

gl PYarole will operave under ohe law
“detailed in Donatce 11l B47.

"iagigbant Avtovney (deneranl, Jackson, is

preparing new forms for tie uge of the

Soard in conformance Go .o 0w lewe  With

ragpeet to tho now law, the Jonrd of

Pronation und rarolc ghould approeciate

vour legal oplnlon rolulive to Sl follow-

lng quoestliongs

(1) ¥ill the Board ol Vrobation and -
Yarole have the aubthority (after July 1,

1546) Lo revo tlonal

we a parole or condltiouna
conmmutatlion si-ned wy the Uovernor prilor

to July 1, 10467

i

L

"2) Will Lhe Doard of rrobvation and
varole have tho authority to resclnd a
roevocation of parvel:s or conditional com-
rmsation si:ned Ly bl Uovornor prior o
July i, 19467

i o AR o - o - o . “oa R
"(3) vith spcecianl reference to scction 39,
line 27, Yenate DL1ll 54%3 will tace voard

oi Lrovatlon anw Jerolce Do roguiroed o pay
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the expensges of returnincs to the State
Correctional Instltutions only those
parolees who have been paroled and sub-
sequently revoked on order of the Toard

of Probation and Parole, or will the
Doard, in addlition, be required to return
all innmates released on conditiocnal com=
mutation as well as on parole even though
‘the order of releasc was not signed by the
3oard of Probation and Iarole?

"(4) Will the Loard have authority to set
the expiration date on parole short of the
maximum or 12/12 time? For example, at
present, a parolee who received a life
sentence reports for five years. This is,
in effect, & comutation of sentence in
addition to a relecase from prison on parole,
but 1t is done on a sirned order of the
Governor, In a similer case could the
Board of Probation and Parole, after July 1,
1946, commute the sentence from life to five
years from the date of release on parole?
If not, the Doard would have to recormend
a commutation at the end of five years in
order to issue a final discharge. The same
situation would arise in many other cases of
long sentences. (There would seem to he
uthority for the Doard to hold a parolee
on parole until the end of the maximum 12/12
time. Also, it would seem that the Doard
would have no authority to crant a final ,
- discharge from parolec prior to the full term
. for which the parolee was origlnally sen=-
tenced,)"

We have answered the questions In the mamner in which they
are numbered in your request, '

1. The Doard of Preobation and Parole does not have power,
after July 1, 1946, to revoke a parole or condltional commuta~-
tion signed by the Governor prior to that dates Section 9160,
R.S. lMos 1939, gave the former Board the right or power only
to recommend revocatlion to the Governor. 8a8id section 1is in
part as follows:
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‘"The lRoard of Probation and Parole shall
have authority and 1t shall be. its duty to
e recomuiend to the Jovernor the revo=
cation of paroles or conditional pardons
when thelr condltlons have bhoen violated,

RYRRTRRNE YR |
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The Board of Probation and Parole, as designated by Senate
Comalttee Sunstltute for Senate 2111l Yo, 347, Sectlon 354,
“isgouri Hevliged Statubes Annotated, June, 1946 Pamphlet, Sec-
tion 2092.35A, page 191, is to carry on the duties of the
Board, which was abolished, 1in any parolec matters pending or
exlstiang as of July 1, 1946, OSaid Section £992.35A is as
followss

"The board created in sschbion 35 of this:
act shall be deemed %o be a continuation
of the board of probation and parole in

: exlstence Lluamediately prior to the eifec-
tive date of thiag act, and all matters
pending before that board 1n connection
with peroles of Iinmmates at that tine, or
before that time, iIn the penitentlary or
the intermediate reformatory, all pre=-
parolec and pre=-sontence Investizations and
all supervislon services having to do with
prisoners relecased from or elirible for
commitment to said Institutions, shall be
carried on and completed by the board
created in sectlion 35, of this act,."

Since the new Doard 1s considered a continuation of the
former Poard in prlior parole matters, and since tho former
Doard had only the power to recommend revocation to the Governor,
it would follow tuat the new Board would not have authority to
rovoke a parole or conditlional comautation siazned by the
Governor prior to July 1, 1946, but only to recommend its revo-
cation to the Governor.

2+ The new Doard does not have statutory authority to
rescind a revocation of parolc sicned by the Governor prior to
July 1, 1946, The law as set out under question ¥o. 1 applioes.
There is, however, nothing in the new law (lcnate Committce
Substitute for 3enate Blll No. 347) that would prevent the
Yoard from 1lssulns a second pavole teo the Inmate. Section 39
of this bill gives the Doocrd almost uflimlted power and author-
ity in pgranting paroles, and the pertinent part is as Iollows
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(ﬁissauri Tevised Statutes Annotated, Juns, 124C Pamnhlet,
Scetion $902,59, page 192):
g nd porole 1s
o release on parols
n any atatec core

i boavd ol D
hereby aunthoriz
aﬂg r\ﬁ on CO“f

.01, GXCEeDT porsons
ugdel ae ntoncm o" deaths 211 paroles
ghall issuo upon order of +the board and
shall be recorded. DA
Se A to the matbeor of paving the exneanse of returnlng
Inmates relecased on conditlonal commutation or nardon, we are
unable to ind any direct statutory provision as to the ex=-

pense. iowever, we t11nP that lectlon 40 of tocnaobte Committes
Substitute for Jenate ©Till lo. 547, ilssouril levised Statutes
Annotated, June, 19456 Pamphlet )ect¢on 80992,40, poge 193, 1is
broad cnoush to cover this item. t/o furthor think thls section
would include any request by the Governor to thoe Toard, and
when the Govornor requests an inmate, who hed hoon placed on
condltlonal commutation ovr pardon, to be returned to the ine
stitution, it would be the duty of ths Doowrd to apprehoend and
~return the prisoner and to pay ths exnense thereocf. section
3992.40 1g as follows

"The board of orob tion and porole 1
nereby autiaorized and 1t shall be 1t
duty to recommend to the goveraor for
his consideration such iInmates as 1in
the opinion of ths bvoard may “c ellgible:
for pardon or comiutation of sentenco}
or, on requﬂﬂﬁ of the ﬁoverzor, the
board shall invoatipgate and report to
him with resszect to any annlication for
pardon, comﬂdtqtﬂoa of gsontence, or
repricve,” ' '

8
~
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4, In answering questlon Mo, 4, vour attentlon is called
to the following quotation from Zection 39 ol lcnate 311l Tio.

347 3

Hl

N

¢ A pavole snall be considored
a corrcctional treabtment for eny linmate
and not an award of clemencys A narole
shall not be conuidered to be a rcduc-
“tion of a genténce or & pardon. = # &
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Lvery inmate whille on parole shall remailn
in the legal custody of the institution
from which he was relcased, but shall be
amenable to the orders of the board of
probation and parole, # % @ 4"

From ths above quotatlicn we are of the opinion that the
Board of Probation and Parole does not have authority to dise
charge s parolee from the conditions of his parole before the
expiratlon of the terms of sald parole, In other words, when
en inmate 1s paroled he will rowmain under the conditlons of
"sald parole untll the Tinal expiration of the terms thereof,
unlegs said sentence 1is commubted before that time by the Gove
ernor.

"The only authority to grént commutations ls vested in the
Governor under Section 7, Article IV of the Constitution of
1945, which is as followss

"The governor shall have power to grant
reprieves, commutations and pardons,
after conviction, for all oifenses oxe
cept treason and cases of impeachmont,
upon such condltions and with such re-
strictions and limitations as he may
deem proper, subject to nrovisions of
law as to the manner of aoplying for
pardons. The power to pardon shall
not include the power to parolc,"

It necessarily follows that any commutation granted at
any tlme to .an Inmate or parolee would have to be by the
Governor. The Doard can only recommend the commutation under
Senate Committee Substitute for Senate P11l No. 347, Section
40, supra. ’

Conclusion.

It 1s the opinlon of this department that the Board of
Probation and Parole would not have authority to revoke a
perole or condltlional commutation, or to rescind s revocation
thereof, signed by the Governor prior to July 1, 19463 that 1t
is the duty of the Doard of Frobation and Parole to return all
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parolees, to the proper instlitution, and to pay the. expense
thereof when a parocle or condltional commutation has been
revoked, whether. same had been signed by the Loard or the
Governor; that the Doard of Probation and rarole does not
have authority to discharge a parolee from the conditions

of hils parole before the full sxpiration of the term of hils
parole, and that only the Governor has power to grant a coms
mutation of sentence. The Doard can only recommend such
commutation to the Governor,

| Rgspectfully submitted,

Ve DRADY TUNCAN :
Assistant Attorney General
AUPROVED:

T. . TAYLOR
Attorney General . E ‘

WD esml




