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" "/of Excels~·')r ST)rings must h~ld a . 

· e'leu ·ton before hoh ln~(.A ape~iil ele.?tion 
BOND ISSUES:· a vacancy in the city council/. rThe ~~;-ty ma 

tl1,e' proposition of issuing r~v~hue bond~ to 
a municipally owned light pl~nt at the s'l;lme 
the special election is held. to fill the \yac 
the city council. \ 

May 23, 1946 

Honorable L. Madison Bywaters 
Prosecuting Attorney 
Clay County 
Liberty,. Missouri 

Dear Mr. Bywaterss 

\.---~ 

This will acknowledge receipt of your letter of recent 
date,. requesting an opinion of this department on the follow
ing quest ions: 

11 1. In a city operating under the city.mana .. 
ger form of government is it necessary in a 
special election called to fill a facancy on 
the city council to have a primary election, 

"2. At the time of the special election for 
the purpose of filling a vacancy on the .·council 
is it legally possible for such a city to ·also 
submit to the 'Voters a proposition to vote 
revenue bonds for the purpose of acquiring a· 
municipally owned electric light plant. 11 ' 

For convenience, we are· discussing que.stion one in a 
separate Part One of this opinion, and question two in Part 
Two of this opinion. 

We think question one of your letter is ~nswer.ed by an 
examination of the following sections of the Revised Statutes 
of :Missouri, 1939.· These sections are found in Art. VIII, 
Chap. 38 of the Revised,Statute_a of Mo. 1939; dealing with 
elections held in third class cities having the city managel'. 

, form of government • 
I 

Section: 7081", R. S. Mo. 1939, providing for the c1 ty 
council in such cities, providee in part as follows: 

"* * *Should a vacancy occur i~ tbe or-· 
flee of councilmen by death, resignation 
or othe r";lse, a: special election shall be 

/ 
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called by the council in proper form for 
the purpose of ·filling the vacancy~ * * it-

11 

; 

Section 7082, R. s. Mo. 1939, provides in part as follows: 

"(1} Candidates to be voted for at all gen-
eral and special municipal elections at which 
the officers are to be elected under the pro-
visions of this article, shall be nominated 
by a primary election, and no other names · 
shall be placed upon the general ballot ex-
cept those nominated as hereinafter pre-
scribed. -~~ ~~ ~r" 

Section 7082, R. s. Mo. 1939~ specifically provides that 
candidates to be voted for at "all general and special munici
pal elections at which the officers are to elected under the 
provisions of this article" are to be nominated in a primary 
election. The election to fill a vacancy in the council is 
a special election under the provisions of Art. VIII, Chap. 38, 
Revised Statutes of Mo. 1939, made so by that part of Section 
7081 above quoted. The language of these sections is clear 
and unambiguous, and in our opinion, requires that the city 
conduct a primary election before holding a special election 
to fill a vacancy in the city council. 

The constitutional and statutory provisions pertinent to 
the discussion of question two of your letter are set ou~ be~ 
low. 

Article VI, Section 27, of the Constitution of 1945, pro
vides as follows: 

"Any city or incorporated town or village in 
this state, qy vote of four-sevenths of the 
qualified electors thereof voting thereon, 
may issue and sell its negotiable interest· 
bearing revenue bonds for the purpose,of pay
ing all or part of the cost of purchasing, 
constructing, extending or improving any 
revenue producing water, gas or electric light 
works, heating or power plants, or airports, 
to be owned exclusively by the municipality, 
the cost of operation and maintenance and the 
principal and interest of the bonds to be pay-. 
able solely from the revenues derived by the 
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municipality from the operation. of such util
ity!J" 

In the very recent case of State ex rel City of Fulton 
v. Forrest Smith, State Auditor, decided at the January, 
1946, call of the September Term of the Supreme Court of 
Missouri, and not yet reported, it was held the above Consti
tutional provision is self-executing, that it needed no legis
lation to make it effective and, further, that revenue bonds 
voted pursuant to said constitutional provision were properly 
authorized in an election under Sections 7368--72 R. s. Mo. 
1939. These sections are reenacted by House Bill 689 with 
the same provisions relative to the questions arising here, 
State ex rel City of Fulton v. Forrest Smith is final, there 
having been filed no motion for rehearing. 

Section 7369, page 4, House Bill 689, provides in part 
as followsa 

"For the purpose of testing the sense of the 
voters of any incorporated city, town, or 
village, whether organized under the general 
laws of this state or by special charter or 
by constitutional charter, upon a proposition 
to'incur debt as authorized in the preceding 
sectio~ the council, board of aldermen or 
trustees, as the case may be, shall order an 
election to be held of which they shall give 
notice signed by the city clerk. -i} ~~- *" . 

Section 7081, R. s. Mo. 1939, provides in part as follows: 

".;1- .;~ * Should a vacancy occur in the office 
of councilmen by death, resignation or other-
wise, a special election shall be called by 
the council in proper form for the purpose 
of filling the vacancy, .;~o * il- 11 

The first legal proposition raised by question two is 
whether the holding of the special election to fill a vacancy 
on the council at the same time that an election is held to 
vote on the proposition of acquiring a municipaliy owned 
electric light plant is prohibited by any constitutional pro
vision. The ohly pertinent constitu~ional provision is Sec
tion 27 of Art. VI, which is quoted above in this opinion. 
That section provides only that the city may issue bonds when 
such action has been approved "by vote of four-sevenths of 
the qualified electors thereof voting thereon". Thus, all 
that is required by the constitution is that a vote be had on 

.\ the proposition, and that a certain portion of the qualified 

\ 
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electors voting on the proposition assent to the action. We 
find nothing in this constitutional provision which, in any 
way, prohibits the holding ·Of another election at the same 
time that the bond proposition is voted upon. As a matter 
of fact, the cases hold that t~e holding of a special election 
on the same day as a primary or general election complies 
with constitutional provisions requiring an election on a 
epecial proposition "to be held for that purpose", meaning 
the purpose for which the special election is being held. 
Morgan v. City of Los Angeles, (1920 Cal,) 187 P. 1050; Fox 
v. Seattle (1906 Wash.) 86 P, 379J Ci~r and county of San 
Francisco v. Colline (1932 Cal.) 13 P. (2d) 912:; American 
Sme 1 ting and Refining Co. v, Tacoma ( 1942 Wash.) 129 P. ( 2d) 
531, The same.type of provision·was contained in Art. X, 
Sec~ 12, Constitution of 1875. The new constitution changes 
this provision by leaving out the words "to be held for that 
purpose, 11 If auch elections meet the test under a provision 
similar to that of the Constitution of 1875, they would, in 
our opinion, satisfy the requirements of the Constitution of 
1945. It has also been held that such elections met the 
constitutional requirements where the constitution required 
merely that an election be held. Furste v. Gray (1931 Ken.) 
42 s. w. (2d) 889. This in effect is what is provided in the 
present constitution. 

The second legal proposition raised is whether the hold~ 
ing of the two elections at the same time are prohibited by 
the statutory provisions above set out. If they are not, 
then it would appear that they could be held at. the same time, 
since the procedure for holding each is specifically set out 
in the statutes, and all that is necessary is that said pro
cedure be complied with in each case. 

Strictly speaking, there are two parts of the second legal 
issue. One is whether the statutes relating to the voting of 
the bonds prevent the bond election from being held in connection 
with another election and two, whether the statutes regarding 
the election to fill the vacancy prohibits that election being 
held in connection with another election. 

We have found no Missouri cases dealing directly with 
either of these points, but the language and holdings of some 
Missouri cases seems to indicate what would be the attitude 
of the Missouri court on these questions. 

In State ex rel. City of Memphis v. Hackman, 273 Mo. 670, 
the Supreme Court of Missouri, in a case dealing with an 
election in a city of the fourth class for the purpose of 
voting a bond issue to acquire a municipal light plant, the 
court said: (l.c. 690} 
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"In State ex rel. Mercer County v. Gordon, 
242 Mo. l.c. 624, we had occasion to make 
a concrete application of the foregoing 
canon of construction in discussing a like 
contention to that made by respondent in 
the instant case, in which we said, in ef
fect, that the spirit of the modern rulings 
was not to construe laws governing special 
elections, as in the case at bar, with the 
utmost strictness, but if it appears that 
everything has been done to afford the 
voters a free and fair opportunity to vote 
yescr no on the proposition submitted, in 
the absence of the violation of a mandatory 
statute or the doing or omission to do some
thing which deprives the voters of a free 
and fair opportunity to express their· will• 
such an election will be upheld," 

In State ex rel. Kansas City v. Orear, 210 s. W. 392, the 
court had before it the question of whether or not the percent
age of votes necessary to approve a bond issue of the City of 
Kansas City, where the special election to vote the bonds was 
held at the same time as the general election, was sufficient. 
There were two bond issues voted upon. The court held a bond 
issue for fire protection was valid, and that a bond issue for 
a mun!cipal ice plant was invalid, but the holding as to the 
ice plant bonds was based upon the fact that the city could not 
lawfully engage in the ice business. The court in the Orear case 
did not discuss the question of holding a special election along 
with a general election, but held bonds voted on at such time 
were valid. 

The case of State ex rel. City of Marshall v. Hackman, 274 
Mo. 551, dealt with the validity of an election at which bonds 
were voted to build or purchase an electric light plant in a 
city of the third class. In that case it was contended that the 
special bond election should have been held on a general election 
day, since S~ction 9545 1 R. s. Mo. 1939, provided that.the special 
election should be held. as in the case of other elections in such 
municipalities. Section 9545 was the same as Section ?369, R. 
s. Mo. 1939, which latter section has not be~n changed with re
gard to the provisions pertinent to this discussion by House 
Bill 689. The court in that case said: (l.c. 562) 

*1 ·U· ~~ *The provision with reference to such special 
elections (viz• such elections shall be held and the 
judges thereof appointed as in case of other elections 
in such munlc~palities, R.s. 1909, Sec. 9545, 'supra) 
only requires similarity as to the method and manner 
of holding the two kinds of elections; it does not 
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necessarily imply that they can only be held on 
the aame date. ****" 

* * * * * * 
"***In •aaea wherein this court has passed upon the 
exe~e1ae or auch powers, it was not thought indis
J!I!••l• that .uoh elections ahould be held on the 

.. Iii• preaeribea b7 law tor the general elections in .u.,. 'owna and citiea. ***" (Underscoring ours) 

·J'ra 'he aboTe Miaaouri eases. we think that an election which 
·. fair and. sivea the people an opportunity to vote on the issue, 

4 1M held. to be a valid bo'nd election, and that the language 
ltate ex rel. City or Marshall v. Hackman, impliedly authorized 

~·-~ing of a special election to vote mUnicipal bonds on the 
day aa an election for the election of public officers of 

eity. · 

However, it is not necessar~ to rely solely on the Missouri 
rities •. Cases in other jurisdictions have directly ruled 

'he questions necessary to be determined in 'this opinion. 
regard to the permissibility or holding bond elections on 

aame day as other elections are held, the weight of authority 
.that this ia proper, 

One of the earliest cases dealing ~ith this question was Fox 
ttle, (1906 Wash.) 86 p. 379~ In that case the court 

1'1oally considered the question, and aaids (l.c. 380) 

"*-tBf-This is, in effect; providing a special ·election 
. tor the· aubmiesion of questions of this kind, and if 
, all the requirements of a special election are met, 

aa we understand they were met in this case, by giving 
proper notice, etc., the fact that for the sake of 
economy the election was held on the same day that a 

· aeneral city election was held, and that the same bal• 
lots were used; does not make it a general election, 

·or take it out of the provision of the Constitution 
above quoted; viz., that such· proposition must be sub
a1tted at an election to be held for that purpose; but 
'hat the election on the special proposition; being so 

ld, is merely an incident not affecting in any man
its distinct purpose or character. 'iHH~" 

•·case was followed by a line of California cases in which 
question was raised. In Morgan v. City of Los Angeles 

187 P. 1050, the Supreme Court or California was c&led upon 
on whether it was necessary thattmo-thirds of those voting 

issue, or two-thirds of those voting in the primary elec
which the bond issue was also voted upon, was necessary to 
the bond issue. In determining this que.stion the court 

the consolidation of the special bond election, and said 
consolidation was authorized by a statute of California. 

the court did nd base its decision upon the statute, but 
r cases, including Fox v. Seattle, supra, in holding that 

. election did not alter the nature of the bond election I 
~ial elect! on, and that such bond election was a valid one. 

J 
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In view uf this holding, it is not surprising t!J.at the · 
California court later made the same ruling with roga:ed to 
a· bond election which was held on the aame day as a p1~L,1ary 
election, in a case whe~e there was no statute specifically 
authorizing consolidation. City and County of San Francis-. 
co v. Collins (1932) 13 P. 912. The court in that case 
said: (l.c. 914) 

"* ir •~ 'l'he aeoond objection is that the spe
cial election oalled under the provisions of 
section 4088 ot the Political Code could not 
lawfully be ~on•olidated with the August pri
mary election ~aee Deering's Gen~ Laws 1931, 
vol. 1, P• 1095, Act 2264, Sec. 1), and that 
far . the aame reason it could not be held on 
the same date,··with the same precincts. A 
aufficient answer is that although the elec
tions are ;<> take place on the same date and 
in the same precincts, ·they have not been con
aolidated and are not confused. Separate pro
,.1e1on, ia made for inspectors, judges of 
tt.l.011i.On, and cle :r•ka; ballotS are t 0 be USt)d 
· · · !ll\e •pe oial election, as distinguished 

tc;,t1ng machines at the pl,ima.ry election; 
returns are to be se1Jara tely canvassed. 

otions are obviously distinct and sep• 
• See Morgan v. City of Los Angeles, 

Oal. 301, 187 ?, 1050; ~ead v. City of 
Angeles, 185 Cal. 422, 197 p., 65. 11 

the very recent case of' American Smelting & Refining 
• Tacoma School Dist~ No. 10, (1942 Wash.) 129 P. (2d) 
tha Supreme Court of Washington held that it was proper 
bine a special e,lection which dealt with tax propositions 

a general municipal election. ·.rhe court referred to its 
'er decision in Fox v. Seattle, supra, and said: {l.c .. 534) 

"The holding of this court, in the .D'ox case 1 
supra, with reference to the distinctive 
character of special elections, though held 
in conjunction with gener·al elections, is 
supported by the general weight of au
thority. * * *" (Cases cited) 

The reasons for the holding of' the great majority of the 
a, tha. t bond elections may be held at the same time as 
·elections, is, ws think, well stated in State v. Dade 

(1940) 198 So. 108, wherein the Supreme Court of Florida 
at bond issues in such cases were valid. The court 

(l.c. 104) 
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11 {1- ~:- .;~o Obviously, such elections were al• 
lowed to be held simultaneously because of 
convenience and economy, and the county 
commissioners are to be commended in ex
erting their authority thus to curtail 
expense and ~ccon1modate tne voters, · A
nother inoentiive for holding joint elections 
.is, doubtlesJ, the probability that one 
would prove a drawing card for the other 
and that the number of electors'attracted 
to the polls would therefore be increased." 

Other oaaea holding that the character of a special bond 
election is not. chahged by the reason of it being held on the 
eame date .as a general election or a primary election are: 
Board of :Sducation v. Woodworth (Okla.) 214 P. 1077; Norton 
y, Coos ·County (1925 Oregon) 233 P. 864; Nyce v. Board of 
Oommisaionera of West Norriton Tbwnship (1935 Penn,) 179 Atl • 

. 1584. 

With regard to the permissibility of holding special 
o'tiona i;Q eleot municipal officers on the same day as 

r ele•.tl1ona are held, there is less pertinent authority. 
aa oases dealing with the question clearly in
.IUOh procedure is proper. 

ta in the case of Furste v. Gray,. (1931 Kentucky) 
) 889, were very similar to the situation pre-

• In that case a statute provided for a special 
~o fill a vacancy created in either branch of the 

Assembly of the St&te of Kentucky. This special 
on was called to fill a vacancy in tiJO office of State 

or, and the writ of election fixed tb,e time for holding 
apecial election on the same dat~ as the general election. 

oourt said: (l.o~ 891) 

""'" '>} it- True, the time for holding the spe ... 
cial election may by the writ be fixed for 
the same day as the general election, that 
being in the discretion of the officer is• 
suing the writ, but it is no less a spe
cial election, and the issuance of tt1e writ 
no less prerE:lquisite to its valldity. 11 

In Duquette v. Merrill (1935 Me.) 42 .Atl. 254, the statutes 
provided that va.cancie s in the office of Oounty Treasurer 

to be filled at the next biennial election. There was to 
. primary elect1on to nominate the candidates for the office 

to the biennial election• If the vacancy occurred after 
lar primary election, then a spacial primary election 

be ordered by proclamation of the Governor. No such 
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regular or special primary election was held in this case. 
The petitioner clniraed that he' was duly elected County 
Treasur~~r to fill the vaca.ncy by reason of the fa.ot that at 
the biennial election his name was written on many of the 
ballots. 'rhe petitioner contenQ.ed that the failure of the 
officials to hold a primary election did not nulify the right 
of the vo·t.En·s to cast their ballot, and to rr..ake their choics 

·of e: candidate to fill the office. The court) considered the 
question of notice to the voters o.s being one of the questions 
in the case, and since a. certain type of notice was required 
for special elections, the court first considered whether the 
filling of a vace.ncy in such case would be a special election. 
In that regard tha court said: (l.c. 255) 

"Although it was a general election that was 
held 8eptembe~ 11, 1944 1 yet, assuming a va':" 
caney in the office of County Treasurer, and 
the richt and duty of the electorat~ to fill 
that vacancy at the tlme of the general· e- · 
lection, yet as to such office it was a ~pe
cial election, as there would be no one to 
be elected except for the vacancy and by the 
.:.'revisions of the statute the election would 
not be for the reguJ..a:r term of fotU' years bp:t 
for the unexpired t0rm of two years. That 
such election is held at the sene time an,d 
place with the general election, does not 
change its character." 

There is, in our opinion, no statutory prohibition a
the holding of an election to fill the vacanc~r in the 

coUhcil under ~.;actions 7081, 7082 and 7083 1 Revised 
te's of Missouri, 1939, for the reason that the nature 

election, a:; H special elect:J.oti.; is not chunged, 
the above 9.1J.tho:r•l ties it 1 s clear that it is not changed, 
e, together with the cases vrhich we have citod deal-

paJ.~t:tcularly with bond issue elections and in which 
found no mention of any objection vri tb. the holding of 

for the sel~ction of officers at the same time as 
elections are held, vre think, clearly indicates that 
elections, as to the selection of officers,nBy be 

the same day c. s a special election to vote on H bond 

aumrnHry, there is nothing in the constitution or the 
whi.ch expre ssl~· and specifically prohibit a the hold
bond election for the ~cquisition of a city light 
.the same day as an election to flll a vacancy in the 
. 11 of e city of the third class, nor prohibiting 

of an election to fill thE3 vacancy on the same date 
election. Section 7081, R. s. Mo. 1939, provides 
ation to fill the vacancy shall be a npecial elebtion • 

... d~ 
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The provisions of House Bill 689, relating to the voting on 
bond issues provides only that the bond issue sh~ll receive 
two-thirds of the vote of the qualified electors voting there• 

.on. House Bill 689 does not, therefore, provide even that 
the bond election aho.ll be a special election. However 1 we 
should consider it so, under the authority of. State ax rel. 
City of' Marshall v. Hackman, supra. In both situations, the 
cases have held that the nature of the special election is 
not changed by reason of its being held on the same date of' 
another election, and the case~ have upheld the validitj of 
elections of both types which were held on the same date as 
another election. 

CONCLUSION 

It is, therefore, the opinion of this department that 
(1) in a city operating under the city manat;er form of 
government, it is necessary thnt a primary election he held 
before a special election which has been called to fill a 
vacancy in the city council; .(2) the city may legally sub
mit to the voters a proposition to vote revenue bonds for 
the purpose of acquiring a municipal light plant at the 
time of the speci&.l election for the purpose of filling a 
vacancy on the city council. 

APPROVED: 

J. E. TAYLOR 
Attorney Gene1~al 

SNC:dc 

I 

Respectfully submitted, 

SMITH N. CROWE, JR. 
Assistant Attorney General 


