IDERRERY o d AR AR A} bl bne 4 Rl i

v
"> ! .
":»- ¢ CONSTITITIONAM Jﬂ\‘“ TN Ri: Section 4, isrticgle IV, Constitution of !
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SHUERTHE C - £111 vacancy in office of sherlff. Such
' vacency filled by County Court.
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lionoreble Paul Boone
Prosecubting Attorney, Ozark Oounty
Calnesville, Missouri

Dear Mr. Boones

This wlll acknowledge recelpt of your letter requesting an
official opinion of this department, which reedss:

"T desire your opinion in connection with
a vacancy in the office of Sheriff of
Ozark County, created by the rosignetion
of the Sherlff slected at the last general
election.

"section 4 of Article IV, of the Constitution
of 1945, provides, that the governor shall
111 all vacanciss in public offices unless
otherwise provided by law.

"ggction 13143, R. S. Ho. 1939, provides that
in case of vacancy in office of Sheriff, the
same shall be filled by the'county court.

"ssetlon 13143 does not seem to be inconsistent
with Section 4, of Article IV, of the Constltutlion
of 1945, however since there hes been .some con=
troversy sbout the matter, plcase glve me your
oplnion as to whether the appointment should be
mede bv the County Court, or by the Governor."

In connection with your questlion, rebardin« the filling of a
vacancy in the office of sheriff, we must look to the appropriate
constitutional provision. Article IV, Jection 4, of the Constit=-
ution of 1945 providest

"power of Appointment to F11ll Vacsnclos==Tenure
of Appointees.=-= The governor shall i1l all
vacancles 1in publlc offlces unless otherwise
provided by law, and hls appointees shall

serve until their successors are duly elsct- ™™
ed or appointed snd quaelified."
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The sbove section, in substence, i1s tho same as Article Vs,
Seotion 11 of the Constitution of 1875, which provides:

"Vacancies in office-—Governor may fill

"ghen any office shell become vacant, the
Governor, unless otherwlse provided by
law, shall appoint a person to fill such
vacancy, Who shall continue in office untll
a successor shall have been duly elected or
appointed and qualified according to law,"

In the case of State ex rel, Wayland v. Herring, 106 S. W. 984,
208 Ho. 708, the Supreme Court sald that Section 11, Article v,
supra, was intended to prevent vacancles 1n office and to provide-
a method for filling them when no other provision 1s made by law.
At 8. We lece 988, the following appearss:. -

o “3 % #The framers of our Constitution, when

- they drew Section 11, art. 5, thereof, were
considering vacancies in public offices,
They foresaw that for various reasons such
vacancles were inevitable, and in order to
prevent and provide for these vacancles as
far es possible, 1in order that the publiec
good should not suffer thereby, they framed
this sectlon, and gave to the Governor the
power to fi1ll these vacancles when they were
not otherwise provided for by law, #. % *"

Section 11509, Re. S« Ho. 1939, provides for filling vacancies in
state and county offices which were originally filled by election by
the pecple, and reads as followss

"Vacancies, how filled

"Whenever any vecancy, caused ln any menner or
by any means whatsosver, shall occur or exist

in any stete or county office originally filled
by electlon by the people, other than the offlce
of lieutsenant=governor, state senator, represent-
ative, sheriff or coroner, such vacancy shall be
£illed by appointment by the governor; and the
person so appointed shall, after having duly
qualified and entered upon the discharpge of his
duties under such appointment, continue in such
office untlil the first illonday in Januvary next
following the flrst ensuing general olectione=
at which sald genseral election a person shall

be elected to fill the unexpired portion of such




Hon. Paul Boone Page 3

term, or for the ensulng regular term, as the
case may be, and shall enter upon the dischargse
of the duties of such offlce the flrst Monday
In Jenuary next followlng sald electiont Fro-
. vided, howsver, that when the term to be filled
begins or shall begin on any day other than the
first Monday 1n January, the appolntee of the
governor shall be entitled to hold such office
until such other date," (underscoring in first
part of section ours.)

‘In the case of State ex rel. Wayland v, Herring, supra, the
constitutionality of Section 7028, R. S. Mo. 1899, which is the same
as Section 11509, supra, was attacked as being In conflict with Sec-
tion 11, Article V, of the Constltution of 1875, supra. In ruling
on the question and declaring Section 7028 to be constitutional, the
Supreme Court said, at S. W. l,c. 989:

" = #There has been a uniform legislative
construction of section 11 of article 5

of the Constltution since 1ts adoption.

That construction has been that the Legls-
lature could not only provide who should

make sappointments to fill vecenclies in office,
but might also prescribe the term of the per-
sons so appointed to fill vacancles, whether
made by the Governor or some other officer or
body. Whlle courts are not bound to follow
legislative construction yet when such con-
structlon has been contemporaneous and long
continued, it 1s entitled to great weignt.

Rye v. Brick Co., 85 llo.. loc. cit. 332; State
ex rel, v. Stonestrcot, 99 Ho. 361, 12 S. W.
8953 Amer. & Lng. linc. of Law, vole 6, pe 931"
(underscoring ours.)

T T R .1 3
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Such 1s the constructloan whilch has been giveﬁ to Section 11,
Article V of the Constitution of 1875, which, 1ln substance, 1s the
same a8 Sectlon 4, Artlcle IV of the 1945 Constitution.

The effect of a later Constitutlon adopting the words and con=-
text of a provision 1n a former Constibution, which had been judici-
ously construed, was stated by the Supreme Court en banc in the case
of Ludlow-Saylor Wire Co. Ve Wollbrinck, 205 5, W, 196, 275 Mo. 339,
at O. J. 1 Coe 199‘

* % 3 W

"The rule is firmly settled that the
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adoption in & later Comstitutlon of the
words and context of another, which had
been construed by a court of last resort,
is presumed (in the tbsence of a contrary
intontion) to have been done to glve the
sdopted words thelr adjudlcated meaning.

S s 4

The Legislature has provided for filling a vacancy in the offlce
of sheriff, Section 13143, R, 5. Mo. 1939, in pert, providesi

"Wacanecy in office, how fillede«=private persocn
may ezecute process, when

"henever from any ceuse the office of aheriff
becomes vacént, the same shall be fllled by
the county courty 1f such vacaney happen more
than nine wmonths prior to the time of holding
a general slectlion, such county court shall '
imnedlately order a speclsal election to fill .
" the same, and the person by 1t appointed shall
hold: said office until the person chosen at
such election shall be duly quallfled, other-
wlso the person appointed by such county court
shall hold ofi'ice until the person chosen at
such gencral election shall be duly qualified}
# 4t 4#Such eloction shall be held within thirty
days alter the vacancy occurs, and the county
court shall cause notice of the same to be
published in some newspaper published withln
the county, and if there should be no news=
paper published in sald county, shall then
five notlce, by ten wriitten handbllls, posted
up In ten of the most public placcs in the
county, for twenty days prior to the day of
holding such oloction. Upon tho occurroence
of such vacancy, it shall be tho duty of the
pfosiding justlce of the county court, if such
court be not then in session, to call a spocial
term thereof, ond ceuse sald elecitlion to be
hold in pursuance of the provisions ol this
section, and the olectlon laws regulating
seneral olectlons In thls state."

Whille it ia true that Section 11, Article IX oi the Consbtlitution
of 18Y5 provided that a vacancy in the office of sherisf would be
fllled by the County Court, it does not necessarily follow thet Sec-
tlon 15143, supra, 1s unconstltutlional and, thersfors, inoperative




‘that all laws, not iucomsisient with the Congtitution so awended,
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because the provisions of Section 1l, Article IX of the 1875 Con=
stitution have been omitted from the Constltution of 1945. Unless
Section 13143, supra, is inconslstent with our present Gonstitution
1t shall romaln in full force and effect.

Regarding the repesl of exlsting statutes by the adoption of a
new Constitution, the rule ls stated in Volume 16, C.J.S., Sectlon
438 at page 912 .

"While a new constitution is, by its very
nature intended to supersede a prior cone
stltution, as shown above in Sec. 42, it 1s
not lautended to supersede the entire body

of statutory law., To the extent that exlst-
lng statutes are not expressly or implledly
repealed by the constitution, or by con-
stltutional amendments, they remaln in full
force and effect, s # 3"

Also on-page 92 of Volume 16, the following appearss

M & #It 18 a generally accepted rule, however,
that repeals by luplication are not favored} in
faet there 1s a presumption sgelnst such a re=
peal, A constitutional provision does not re-
peal a statute on the ground of repugnance or
inconsistency unless they are clearly repugnent
end so Ilnconsistont that they cannot have con=
current operation, end, in order to effect a
ropeel by revision, a constitutional provision
must be & revision of the entire subject matter
so that the lutentlon that the provision will
be & ﬁubstitute for the prior statute ls apparent,
%3 2%

In the case ol State ex rel. Aguvamsil Land Co. v, Hostetter et
ale, 79 S. Wo(2d) 463, 336 Mo. 391, a judgment rondered by the Cape
Girerdeau Court of Common Pleas was abtacked on the ground that at
the timo the judgment was rendered that Court was no longer in
existenoe. It was contended that prior to 1924 the Cape Glrardeau
Court of Common Plecas was provided for by Section 5 of the old
Schedule of the Constitutlion of 1875, but that in 1924 the adopt-
ion of Constltutional amendment 21, entitled "Schedule" made no
mention of the Court of Common Pleas and repealed the old Schedule
and since no provision for the continued existence of that Court
was included in the newly adopted Gcehedule 1t, therefore, became
extinct. There was also o provision in the new Scheduls which said
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would continue in force untll amended or repealed., The Supreme Court
of Hissourl in ruling on the guestlon saild, at 8, We l.c. 4683

"The plain intent of the foregolng 1s that the
provisions of thls amendment should become

operative only to the extent that new provlislions

of fundawmental law submitted therewlth were

adopted end ewmbodled in the Constitution itself,
Nowhore in this amendment do we find an expresasion
that eny provision of the old schedule was repealed
unless in confllct with the purposes and provisions
stated in the new schedule, and no such conflict
sppears, Nelther do we find therein any .provision
‘that the authorization of certeln courts of common
pleas appearing in sectlon 5 of the old schedule

was repoaled, A8 for the other twenty amendments
proposed, the only one with which this authorization
in section 5 of the old schedule could have been

in conflict or superfluous was propcsed Amendment o
7 relating to the judlciel department, and this
amendment was defeateds No new fundamental law
affecting the prior exlsting constitutional author=-
1zation of the class of common plsas .courts within
which the Cape Clrardeau court of common pleas fglls
having been ewbodled in the Constitution ltself,

and the entire subject hsving boen omltted in Amend=~
ment No. 21, 1t would scem that this provision of the
0ld schedule 18 not within the scope of the new sched=-
ule, and was not affected thercby. Repecals by im=
plication are not favored (Cooley's Constitutional
Linitetions (8 1d.) p. 3163 Black on Interpretation
of Laws (2 ld.) Sec. 107, ps 3513 12 CuJs pe 710,

note 543 ndlich on Interpretatlion of Statutes, doc,
210, p« 280). At page 281 in the authority last

clted 1t is sald: 'A rule founded in rewson as well .
as 1n abundant authority, that, in order to glve an
act not covering the entire ground of an earlier one,
nor clearly intended as a substitube for 1% the offect
of repealing 1t, the implicatlon of an intention to
repeal must necessarily flow from the language uaed,
disclosing a repugnancy botween its provisions eand
those of the earlier law, so positive as Lo be irr-
econclleble by any felr, strict or 1llboral, construct-
ion of 1t, which would, without destroying its evident
intent and meaning, flnd for it arsasoneble fleld of
operatlon, praserving, at the sewme tilme, the force of
the earlier law, and construlng both togethor in harme-
ony with the whole course of legislabtion upon the subject.!
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The same authorlty at page 731, holds that the
‘seme prosumption against unnecessary change of
law exists in the construction of a coustitutional
provision. Also see Tackett v. Vogler, 85 Mo,
480, 483" : ‘

L |

A careful sbtudy of Sections 11509 and 13143, fails to disclose
any conflict with any provlision of the new Constitutlion. Sectlon 4,
Article IV of the new Constitution says that the Governor shall fill
all vecancies in publlic office unless otherwise provided by law, and
the Leglslature has enacted a law for fllling a vaeancy in the offlce
of sheriff which provides that such vacancy shall be filled by the
County Court. In the ebsence of any inconsistency with the Constit~
ution, that law remains operatlve and in full force end effect as
is provided in Section 2, of the Schedule of the Constitution of
1945, which, in part, providess )

"Effect on Lxisting Laws.==All laws in force
ot the time of the adoptlion of thls Constit~
-utlon and conslatent therewlth shall remein
in full force and offect untll amendsed or
repealed by the general assembly. # % #"

CONGLU ION

In view of the 1orunolab, it 1s the oplnlon of thls department
that o vacency in the offlce of sheriif shall be filled by the
Counity Court as provided by Section 13143, Re 5. Moo 1959, which
does not confllct with eny provislon of the Constltution of 1945,

Respectiully submitted,

RICLARD Tte TTIOHPSON
APLLOVEDS Asslstant Attorney General

Jde ihe TAYLOR
Attorney General
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