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November 7, 1945

COUFTY COURTS ¢ IN RE: THE ERECTION OF CATTLE GUARDS_ON

1
.

1

20

Honorable A. L. ¥Wright
Prosscuting Attorney
Stone County

Crane,, Missouri

Dear Mr, Wright:

This will acknowledge your request for an
oplnion of this Department in a letter dated September
22, 1945, whlch readas as follows:

"In the south end of this county 1a
located a forrest preserve owned by
the Federal government.

"It 1s eneclosed by the fences of ad-
Joining owners. Through the forrest
runs a. ecounty road, The government
wants to rent the preserve to the pub-
lie for grasing purposes. The govern-
ment is unwilling to fence the roadway,

"would it be a violation of law to
place In the roadway cattle guards
where the road enters and comes out of
the preserve area? The cattle guard
would be only large enough for s ocar,
truek or wagon. A driver of stoeck or
a person in wagon or buggy drawn by
horses would have to enter from a gate
to one side of the guard,"

We thlink the maﬁter presented 1n your letter of
September 22, 1945, ralses the following questions:

- First: Are private persons authorized to place
any obstructlon upon publle roads?

Second: Is the County Court authorized %o
allow any obstruection of the use of a public road?
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A publlic road 1s for the use of the general publie,
and 18 & way which 1s open to all the peopls, without dis-
tinction, for pessage, and repassage at thelr pleasure,
Wright vs. City of Doniphan (1902), 169 Mo, 601} Carson vs,
Baldwin (1940), 346 Mo, 9843 State ex rel, vs, Vandalle
&1906), 119 Mo, App. 4063 In re 23rd Street vs. Crubtcher

1919), £79 Mo, 240; State vs, Campbell (1899), 80 Mo,

App, 1103 State ex rel. vs. St, Louis (1900), 161 Mo, 371}

State vs, Dixon, 3356 Mo. 4783 Sumner Co, ve. Interurban
Transportation Co., 213 S,W. 4183 141l Tenn, 4933 CGinein-
natl Reilroad Co. ve, Commonwealth, 80 Ky. 137; Henlnger
ve, Peery, 47 & SE. 1013, 102 Va, 898,

In Carson ve, Baldwin, supra, the_Court, l.e. 98?,
sald: -

"The common law conderns as a publie
nulsance any unauthoriged or unreason=
able obstruction of a highway whioch
necessarily impedes or incommodes its
use by the travelling publioc, It made
indictable sush a disturbance of the
public eonvenlense or safety. # # # "

In State ex rel, Ve, Vandalia, supra, the Gourt,
1. c. 416, 417, saldy

"% i 4 A munieipality holds 1ta streets
‘in trust for the general publie, to be
used, principally, as thoroughfares,
(G1asggw ve St. Louls, 87 Mo, 678,)

#* % 3

In re 23rd Street vsa, Crutoher, supra, at 1. ¢,
277, 2878, the Supreme Court of Missouril sald:

M# & # The trust reposed in the City
of St: Louls to regulate the use of
-the sireets is for the purpose of
keeping them open and free to all,
and we can but eonclude thet the
ordinance In questlon violates that
trust and 1s volid, # # # "

In State vs, Campbell, supra, at 1. 6. 113, the
Court sald: ‘
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"# s % Every person has & right to go

over or upon eny part of the highway,

and the fact that from notions of economy,
or otherwise, the public authoritiles
having the same in cherge have not seen
fit to work the whole of 1%, does not
alter or change the right, # # # "

In State ex rel, v. City of St, Louls, supra,
at l.c, 383, the Court maild:

"% 4 # 'The publie highways belong
from slde to side and end to end, to
the publisc, and "the public are ene
tltled, not only to a free passage
along the highway but to a free pase
sage along any portion of it not in
the actual use of some other traveler,"
and ths abutting property-owner has
the right to the free and unobstructed
passage to and from hls property,!
(Schopp ve St, Louis, 117 Mo, 136+7;
Sherlock v. Kansaa Clty Belt Line,

142 Mo. 1723 Knapp, Stout & Co. V.
Rallroad, 126 Mo, 263 Schulenburg v,
Rallroad, 129 Mo, 455.)" .

The nature of a public road being what it 1s,
1t follows that any obstruetion which denies the use
of a publie road to any part of the publle, or whilch
creates inconvenience thereto, 1s contrary to the very
purpose for which the road was creeted, The ceseos have
so held, Carson vs. Baldwin, supraj Willlams va. Beatty
139 Mo, App. 167) Downing vs,., Corcoran, 112 Mo, App. 645,

However, 1t 1s not necessary to rely upon case
authority for the propositlion that a publiec road mey not .
be obstructed, since we have a direct statutory prohibition,
Sectlon 8681, RsSe. Mo. 1939, reads in part, as follows:

"# % # Any person or persons who
shall willfully or knowlngly ob-
struct or demage any public road
by obstrusting the side or cross
dralnage or ditches thereof, or
by turning water upon such road
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or right of way, or by throwing

or deposlting brush, trees, stumps,
logs, or any refuse or debris whab=.
.soever, In sald road, or on the sides
or in the ditches thereof, or by
fencing acroses or upon the rlight of
way of the seme, or by plenting any
hedge or erecting any edvertising
sign within the lines established for
such road, or by changing the loca~
tlon thereof, or shall obastruet saild
road, highway or dralns in any other
manner whatsoever, shall be deemsd
gullty of & mlsdemeanor, and, upon
convictlion, shall be fined not less
than five dollers nor more than two
hundred dollsars, or by imprisonment
in the county Jall for not exceeding
six months, or by both such fine and
Imprisonment, #% 3 # '

This statute has been construed in the case of
Wilmore vs, Holmes (1828), 7 S.VW, (2d) 410, That case
was an actlon for dameges for personal Injuries sustaine
ed when an aubtomoblle turned over on & highwey in Missourl,
The plaintiff charged that defendant placed a pile of
gravel on the slde of the travel portion of the highway,
whlch gravel extended over onto part of the main roadway,
The pleintiffts car hit thils gravel, and over~turned,
The Court In thet case held that the plaintiff should re-
cover, under the theory of nulsance, and sald In thelr
opilnion: "In fact, the placing of any obstructlon on the
highway 1s 1llegel and constltutes a misdemesnor, Section
10720, R.5e Mo, 1919.," The 1919 statute was the present
Section 8581,

That the placing of an obstruction upon a publie
road 1s a nulsance at common law, as well as a misdemesnor
under the astatute, ls held in Carson vs, Baldwin, supra,
quoted above; Williams vs. Beatty, suprs, (where 1t was
held that a person who altered a drainage culvert so as
to obstruct a public road, was gullty of a nilsance); in
Downing vs. Corcoran, supra, (where 1t was held that 1%
wos & nulsance to obstruct a road by plling rooks thereon,
and digging ditches, obstructing the road)j and 1n State
ve, Campbell, supra, '
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The second question to be determined 1s whether
or not municipal or county authorlties can allow the ob=
struction of publilc roads,

In Berry-Horn Coal Gompany, Ve Soruggu-McOlure -
Coal Compeny et al., (1895), 62 Mo, App. 93, the defendant
had constructed a bullding and platform eonteining private
weighing scales, whlch extended out into the public high-
way passing through the village of Webster Groves, Mlssourl,
Thls building and the scales operated to prevent the use
of part of the public highway., The County Court of St.
Louls County, had granted permission to the plaintiff's
predecessor to erect the scales at the point in question,
The plaintlff offered in evidence this order of the County
Court. The Court in that case, l.0, 86, said:?

"$# # # Private scales are not a publie
purpose, end municipal authoritles can
.not grant rights In highways for pri-
vate purposes, snd certainly not withe'
out the consent of the adjoining owner,
who, in this case, ls shown to have
been ths owner of the fee of the ground,
subjJect to whatever easement the publie
may have acquired to travel over 1it,
Glaessner pg Brewing_Assooiation, 100

005 .

In Brown et al, ve., Chicago Great Western Rallway

- Company, (1897), 137 Mo. 529, the defendant had constructed

a railway side track along an alley in the clty of St,
Joseph, Mlssouri, The construction was pursuant to an
ordinance of the elty authorizing the construction of tracks
on certain streets In the cliy., The plaintlff contended

.that the use whioh the defendant made of the tracks was

purely private, end that the plalntiff had been damaged

by the use of these tracks which ran along the side of :
buildings owned by the plaintiff, The Court held that the
use being made of the tracks was not a private use but was
e public use, which the city was authorized to allow. The
Court In that case sald, however, at l. c, 537!

"That the legislative bodies of cities
have no power to authorize the use of
their publle strests for purely private
purposes 1s too well settled to requilre
discussion., Ordinances which undertsake
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to do so are invalld, Cummings v.
8t, Louis, 90 Mo, 2633 A688NEY V.
Brewing Ass'n, 100 Mo, 511} §cho

St, Louls, 117 Mo, 1333 Lockwood
Ve llallroad, supre,

In State ex rel, vs. St. Louls, supra, the questlon
was raised s&s to whether the olty ocould authorize the erec=
tlon end melntenance of refuse boxes to be placed in the
streets of the city, and to be used by the relator for ad-
vertising purposes,  The Court, at l.,c., 588, sald:

"But there 1s another view te be
taken of thils ordinance, It sub=-
Jeata the publis streets to & purely
private purpose, toswit, the edverw
tising of individual business and -
enterprisges. Osn the city devate
its streets tc sush & purpose? We
hold thet it ean not, # # # "

Other cases holding that munloipal suthorities
may not grant the use of publie roads, or of public streets
for priveaete purposes aret

Glaessner va, Brewing Assoclation, 100 Mo, 511,
(1890)3 Wright vs. City of Doniphen, supraj Morle vs, St.
Louis Trenslt Compeny (19085), 116 Mo, 182,

It will be nobted that several of the cases clted
above are cases which involved the obstruction of publie
streets In oltles and towna, We think, however, thet the .
righte In & public street sand in m publls road are a0

- aimilar as to make these cases clearly applicable to the

situation now before us, We are, therefore, of the opinion
that a County Court would have no suthority to grant the
right to oreate anything whioh would obstruet a County
roed. 1f such obatruction was not olearly for a public pur-
pose, The information which you very kindly gave to us,
regarding the use of the Government Forest Preserve in
Stone County, Missourl, reveals that a very small portion
of the population would be entitled to graze cabttle in the
forest preserve, Therefore, only this very small portion
of the people would be benefftted by the cattle guards
placed on the County roeds at the entrances to the forest
preserve, Thus, the conclusion 1s inescapable that the
construction of cattle guards in such pleces is for s .
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private purpose whleh the County Court would be unable to
authorize,

CONCLUSION

It 18, therefore, the opinion of this Department
thet the placing of cattle guards on the County road of
Stone County at the entrances to the Government Forest
Preserve In the southern part of that County would be &
misdemeanor under Sectlon 8581, R.S. Mo, 1939, and would
also be & common law nulsance. It is the further opinion
of this Department that the County Court of Stone County
would be unauthorized to allow the erection of gald cattle
guards.

Some eonsiderable study of the matter presented
by your letter of September 22, 1945, leads us to the con-
cluslon that, 1f the erection of the cattle guards which
you mentioned, 1s of conslderable lmportance to the people
of that area, the only propsr way to allow the erection
of these cattle guards 1s by virtue of ‘a Leglalative en-
actment. 'An Investigation of Bllls now pending 1n the
- 83rd General Assembly discloses that there 1s a Bill now
before thet Assembly, which willl allow private cltizens
to erect cattle guards over publle roads, when this road
runs through & part of the land owned by private indi-
viduals, Thils Blll was introduced by Lepresentative
Turley of Carter County, and its designation is House .
B1l1l #6568, The informetion you forwsrded us shows that
at least some of the Individuals who will graze thelr cattle
in the forest preserve, own land within the preserve,
Therefore, 1f the County road runs through thelr property,
the House B1lll referred to would authorilze them %to erect
cattle guards. If thls would not take care of the siltuation,
we suggest that an attempt be made to amend the Bill through
your representatives in the Legilslature, so as to allow
cattle guards to be placed at the entrances of the forest
.preserve, We are of the opinion that such an amendment
would not be obJectlionable to the Legilslature, and that,
In fact, 1t would require very little alteration of the
Bi1ll to accomplish thils purpose.

I enclose herewlth, a copy of House Blll #656,
which shows that the Blll was reported out by the Come=
mittee on lhoads and Hlghways due pass, and was ordered
perfected and printed,
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The copy enclosed is the Bill as perfected, Any
emendment now made would have to be made in the Senate
since House Bills cannot be amended on third reading and
final psassage, ' . ‘

Respeotfully submitted,

SMITH N. CROWE. h
Asslstant Attorney General

APPROVED:

Je E, TAYLOR
Attorney General -

SNG:ir




