CORONERS: May not order autopsy except in econneetion with inquest,

YEES OF STATE CANCER HOSPITAL: Not prohibited from performing
autopsiles for county coroners,

October 18, 1945

FILED

Honorable Thomas G, Woolsey

Proseeuting Attorney

Cooper County } L;
Boonville, Missouri

Dear Mr. Woolsey:

Under date of September 13, 1945, you wrote the
Attorney General the following letter requesting an opinion
upon the guestions cecontained therein:

My County Court reguests an opinion
from your office as to whether a

state employee ¢an legally charge

a county for serviees rendered in
econneetion with eounty business., Here
are my facts:

"Louis Evans, a eolored bypy, was an
inmate of the Missourl Training

School, He dled on ¢r abouvt the 29th
day of July, 1945, Dr. Tincher, the
training school physieisn, called Mr.

J. R. Smith¢ the Coroner, out to the
training sechool to view the body of

the deceased. The goroner ordered an
adtopsy to determine the eause of . '
déath. (The body was found in th "
hospital and the doctor estimmted that
hé had been dead four or five houms

when found.) The coroner engaged

Iduren V. Ackerman, eonsulting pctho-
Rbgist of the Ell4s Fiaschel State

Chmcer Hospital at Columbila, Missouri,

- to perform the autopsy. Mr. Ackerman
rendered his bill to Cooper County for
$10.00 for performing the autopsy and
making a statement as to what caused
the death of the boy.
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*Query. {a) If Dr. Ackerman iz an
employee of the state, and I sssume that
he is sinee he 1s on the staff of the
Missourl Cancer Hospital,ean he charge
Cooper County for performing the autopsy?
{(b) Would the coronsr have the right

or authorlity to order the autopsy?

The guestions will be discussed in the opder in
which they are placed in your letter,

{1) May an smployee of the State Cancer
Hoapiltal make a charge sgainst a county
for performing an autopsy in sald county,
vhich autopsy iz not one of the regular
duties of the employee for which be re-
seives compensation from the State
Hospital?

In order to reach the solution of this gquestion it
iz necessary first to examine the statutes to aseertaln if
there 1s a general statute which would prevent a state employee
from rendering a service to a eounty, which service iz not a
portion of the reguiir work of the employee, and we find no
statute of this najure. A further examination of the statutes
with particular reference to the State Cancer Hospital revesals
only one sectiom which would prohiblt an employee of the State
Cancer Hospital from receiving additional compensation. %This
is Seetion 15151, R.S, Mo. 13%9, as follows:

*Mo compensation shall be charged or
regeived by any officer of the hospital,
or by sany physician or surgeon or nurse
or other employse in its employment,
who shall treat or care for any patient
in said hospital, other than the compen-~
sation provided for such person by the
cnnnernaanminsiaﬁ of the State of Mis-
sourdi. '

It ia appapent this seetion of the statutes has no bearing on
your guestion, Hence, there iz no statute whieh wuauld prohibit
he employee of the State Cancer Hospital from rendering 2 ser-
vice, outside of his vegular duties, to Cooper County, eharging
2 fee for such servide and reecelving the fee,
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: As no statute governing such a situation has been
found, it is necessary to exsmine textbooks and cases, These
shed no light wpon the question, for nothing has been found
touching the right of an employee to accept extra employ-
ment, which does not interfere with the pmrformance ﬁerpgis ,
regular dutles, from a second employer. The neardst spproach
‘to the problem is found in the cases dealing with dual office
holding and the courts have held that absent statitory or con-
stitutional prohibition a person may hold more than one office,
wherethe duties of the office are nct incompatible, The
leading case in Missouri on this subjeet 13 State ex rel,
Walker v, Bus, 135 Mo. 325, in which case it was held by the
Supreme Court that the same person might hold the offices of
deputy sheriff and school director. |

_ As ymionsly pointed m&m is no statute appli-
cable nor is there any constitutional provision.

| While not squerely in point, if the reasoning of the
Bus case, supre, is followed At leads to the comelusion that,

abdent constitutional or statutory prohibition, there would be

no legal restriction wpon an employee of the State Cancer
Hospital which would prevent such employee from rendering =
service, outside of hls regular duties, to & county and making
3 charge for such service and receiving compensation thervefor,
if such extra service did not interfere with the performance
o the regular dutles of the smployee, ,

, " In mrriving &t the foregoing conclusion, the rules
and regulations of the State Cancer Hospital, Af any, have
not been considered as we do not have them. ’

(2) Does a coroner have t,he right or
authority to order an autopsy?

The powers and duties of a coroner are prescribed by
statute, And your attentlon is directed to the following sec-
tions from the Revised Statutes of Missouri, 1939, which are
pertinent to your guestion. : ‘ :

Section 13231, R.8. Mo. 1939, suthorizes the coroner
to summon a Jury ror the purpose of conducting an inguest over
the dead body of 2 person supposed to have come to his death
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by vidlence, Section 13236, R,3. Mo. 1939, authorizes the
coroner to charge the Jury.

Seetion 132857, R. 8, Mo. 1939, authorizes the pay-
ment of a fee to a coroner for conducting a pest-mortem
examination of a dead body when the coroner is a physiecian
or surgeon, This section is as folliows:

"Whenever the coroner, belng himself

a physicilan or surgeon, shall conduct

a post-mortem examination of the dead
body of a person who came to higz death
by violence or casualty, and 1t shall
appear to the county court that such
examination was necessary to ascertain
the caus8d of such person's death, the
county court may allow the coroner
therafor an additional fee, not exceed-
ing twenty-five dollars, to be paid as
hia other feesz in views and inquests;
but seetion 13250 shall not be construed
to apply to any such examination when
made by the coroner himself,"

Seetion 13250, R. S. Mo. 1939, authorizes payment
of a fee to a physlclian employed to conduet a post-mortem ex-
amination of a dead body when called in by a coroner, This
section 1s as follows:

"When a physician or surgeon shall be
called on by the coroner, or any magis-
trate of the sounty aeting as the eoroner,
to conduet a post-mortem examinatlon, the
county c¢ourt of sald e¢ounty shall be
authorized to allow sueh physiecian or
surgeon to be paid out of the county
treasury any sum as a fes not exceeding
ten dollars, to such physiclan or surgeon
who may be engaged in sald examination."

These sectlions, while not specifically authorizing
post~mortem examinations, recognize the necesslty of such
examinationsg, in order to determine the eause of death in some
cages, With this recognition of the necessity for such exami-~
natiens and provisions being made for payling fees for services
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rendered ln making post-mortem examinations, unguestionably
& coroner has the right and duty to make a post-mortem ex-
amination or to employ a physlielan to make a post-mortem
examination 1f the coroner 1s not a physielan or surgeon
qualified to make the post-mortem examinatlon.

There remains one question to be determined - When
may & post-mortem exzamination be conducted? The statutes
relating to the duties of the coroner do not specifiecally
set out when a post-mortem examination may or may not be
held, However, there are two comparatively recent cases which
dlgcuss and rule on this questlion. These cases are; Patrlick
v. Employers Mut, Liability Ins, Co., 118 8,W. (2d4) 116, 233
Mo, App. 2513 and Crenshaw v, O'Connell, 150 8, W. (24) 489,
235 Mo. App. 1085,

The Patrick case, supra, was decided by the Kansas
Clty Court of Appeals and was a sult for damages against an
insurance company for causing an unauthorized autopsy or
post-mortem examinstion to be performed. In discussing the
power of a coroner to econduct a post-mortem examination, the
court used the following language at 1. c. 260 (Mo. App.):

"Under the provisiong of t{hese sec-
tions it seems apparent that the

coroner has no authority to perform

an autopsy under the circumstances

here present, or have one performed,
except in connection with an inguest

to be held before a coroner's Jury.

It could hardly be said that section
11631, even standing alone, authorizes
an autopsy, under any clrcumstances

that the coroner might in his Judgment,
see it to hold 1t for, on its face,

it does not purport to be an authoriga-
tion of that kind, but merely & section
dealing with fees for the performance of
an autopsy. Of course, it is beyond the
realm of probablility that the Legisla-
ture ever intended to confer won a
coroner the right to perform an autopsy
in any case that, in nis Judgment, he
might deem proper, for this would empower
him to enter the homes of our citlzens
indiseriminately and over their protests
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remove corpses under any clrcumstances,
ess of the cause of death,
provided that the coroner thought an
autopsys, in a particular case, would
further the advance of science or some
purpose believed desirable by him,
The Leglalature had no intention to con-
fer any such authority upon the coroner,
Section 11631 mmst be read in comnection
with the whole ¢ hapttr:in which it ap~
. pears relating to 'inqguésts and coroners,
~In no place in the chapter is the earuncr
suthorized to hold an autopsy under the
‘eircumstances here present sxcept in con-
' pection with an inguest, to behiuld before
a Jury, of persons supposed to have come
" %o their deaths by viience or casualty,
the latter term including aceidents, 1In.
. view of the circumstanees surrounding
" Patrick's death the coroner, in his dis-
eretion might have conducted an inquest
but there was none held snd, therefore,
' the eoroner had no g uthority to held an
- . autopsy, Indeed, there was eyidence that
it was not the Iintention of the coroner
to hold an inquest as he testiflsd thet
-} the autqpsy was performed merely that he
might have informstion wmpon which to make
out a death certifieate but, aside from
' this, while it might be deslirable for the
corondr %o hold am autopsy to ascertain
“4f an inguest should be hnldﬁ the statuta
. gives him no .sush aaxharitya |

Ehe s¢¢tiona of the statutes reterred to sre Sections 11608,
11612 and 11631, R.,8.Mo 1929, Sections 11612 and 11631 are
now Sestions 13231 and 1-* 0, R.S‘Hb. 1939.

The Crenshtv case, BUprS, was«a suit for* damages
against & eorcner for conducting an unautherized aubtopsy. PFrom
this case we quote at length, beginnipg on 1. e. 1090 (Mo, App.)t

“Ihe goroner, af we know him in this St&ts,
i3 a constitutiomal officer (Mo. Const.,
art, 9, seck, 9, 10 and 11), whose powers .
and duties with jespect to the holding of
inguests and autopsier are more or lags

-
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specifically defined and limited by
statute, the same being sections 13227-
13268, Revised Statutes of Missouri,
1939 (Mo. State, Ann., secs. 11608-
11649, pp. 4279-4290).

"The above sections of the statutes
have but recently been construed (and
we think correctly so) by the Kansas
City Court of Appeals in the case of
Patrick v. Employers Mutual Liability
Insurance Co., 233 Mo, App. 251, 118
S. W. (2d) 116, an action by a widow
against a compensation insurer for
damages sustained on account of the
mutilation of her deceased husband's
body in connection with an autopsy
which the coroner unlawfully permitted
to be performed at the instance and
for the benefit of the defendant in-
surer.

"That case holds squarely that under
such circumstances as confronted de-
fendant in the case at bvar, the law in-
vests the coroner with no authority to
have an autopsy performed except in
connection with, and as an incident to,
an inquest to be held before a jury
upon the body of a person supposed to
have come to his death by violence or
casualty, the purpose of the inquest
being to inquire, upon a view of the
body, how and by whom such person came
to his death; that while the coroner
acts Jjudicially, and has a discretion,
with respect to determining whether an
inquest shall be held, neither the in-
quest itself, nor the calling and hold-
ing of an autopsy in connection with it,
is a proceeding Jjudicial in character so
as to relieve the coroner from civil
liability for his acts in relation to it;
that it was never intended that the cor-
oner should have the right to order an
autopsy performed in any case where, in
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his mere judgment, an autopsy might

be deemed proper for any such reason

as the advancement of science or the
like; and that while it might or might
not be thought desirable that the
coroner should have the power to hold

an autopsy in order to determine
whether an inquest should be held, the
law gives him no such authority, so

that in the case at least of a person
who 1is merely supposed to have come to
his death by violence or casualty, an
autopsy performed except in connection
with an inquest is unlawful and illegal,
regardless of what might be the coroner's
good faith in the exercise of a mistaken
authority in the matter.

"It is true, as was noted in the course

of the Patrick case, that certain sections
of the statutes, and particularly Section
13255, Revised Statutes of Missouri, 1939
(Mo. Stat. Ann., sec. 11636, p. 4286),
would seem to contemplate that in a case
where the dead person 18 not merely
'supposed! to have come to his death by
violence or casualty, but where some
credible person has declared under oath

to the coroner that the person whose body
is to be viewed came to his death by
violence or other criminal act of another,
the coroner may dispense with a jury and
himself view the body and declare the
cause of death. We observe, however, that
the court, in the Patrick case, reserved
1ts decision upon the question of whether,
under such circumstances, the coroner
would have the authority to conduct an
autopsy, and neither shall we determine
the point, since in the case at bar, just
as in the Patrick case, there was no dec-
laration under oath by any person as to
the circumstances under which the deceased

had come to his death sc as to have entitled

defendant to refrain from holding an in-
quest, and, upon a coroner's view of the
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body, himself declare the cause of
death.

"Of course, if plaintiff, as the one
entitled to the right of sepulture,

had given her consent to the autopsy,
there would have been no liability on
defendant's part (in the absence of a
performance of the autopsy in an im-
proper manner), even though no inquest

was held or basis afforded for defend-

ant himself to have declared the cause

of death upon a mere coroner's view of

the body. However, neither plaintiff,

nor any one for her, gave such consent,
and consequently the autopsy must be

held to have been unlawfully and illegally
performed, unlegss it should be, as defendant
also contends, that he was Justified in
ordering the autopsy so as to be able to
silgn a death certificate.

"As to this, suffice it to say that under
the statute having to do with the coronerts
duties in respect to registration of deaths
(Sec. 9767, R. S. Mo, 1939 (Mo, Stat. Ann.,
Sec, 9047, p. 4191)), the coroner is
authorized to make a certificate of death
only when the case is referred to him by
the local registrar as one without an
attending physician and one where the cir-
cumstances of the case render it probable
that the death was caused by unlawful or
suspicious means. The purpose of such
reference is, of course, to have an investi-
gation by the coroner as the officer whose
duty it is to hold an inquest on the body
of any deceased person; and when such a
case is properly referred to the coroner,
he conducts his investigation, and then
executes the certificate of death required
for a burial permit, stating therein the
disease causing death or the means of
death, and otherwise making the same con-
form to the requlirements of the statute.
(0'Donnell v. Wells, 323 Mo, 1170, 21 S. W.
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(2a) 762; Patrick v. Employers Mu-
tual Liability Insurance Co., supra;
Gilpin v. Aetna ILife Insurance Co.,
234 Mo. App. 566, 132 S. W. (2d4) 686.)

"In the case at bar, not only was the
deceased receiving treatment from a
doctor for high blood pressure up to

the very time of his death, but, in
addition, the case was concededly not
referred to defendant by the registrar
for his investigation and certification.
Neither was defendant requested by the
relatives or friends of the deceased to
hold a view or inquest on the body for
the purpose of issuing a certificate of
the cause of death (Sec. 13253, R. S. Mo.
1939 (Mo. Stat. Ann., sec. 11634, p.
4285)), and so for the want of any of
the circumstances empowering the coroner
to make a death certificate, the autopsy
performed upon the body of the deceased
is not to be justified upon any such
ground."

Under the statement of facts in your letter the two
cases cited seem to be squarely in point, and the autopsy
performed, as set out in your letter, was not lawfully per-
formed.

Conclusion

It is, therefore, the opinion of the Attorney General
that: (1) there is no statubory or constitutional provision,
nor any decision, which would prevent an employee of the State
Cancer Hospital from performing an autopsy or post-mortem ex-
amination, for a county coroner, and receiving compensation
from the county for such service, if the conducting of the
autopsy did not interfere with the performance of his regular
duties or conflict with them; (2) the coroner did not have
the authority to order the autopsy under the statement of
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facts contalined in your letter.

Oct. 18, 1945

Respectfully submitted,

W, O, JACKSON

Asslstant Attorney General

APPROVED:

J. E, TAYLOR
Attorney General

WOJ:EG



