
APPOO~RIATION OF LI<\;E1'l"SE FEES PAID BY MOTOR : 
VEHICLES OF ~ISS,OURI TO COUNTIES, ROAD DIS- : 
~.RICTS AND CIT:EES UNDER SECTION 5728 1 EXTRA : 
SESSION, LAWS OF 194~. . • • 

Counties, road districts and 
oi ties rAilst f'ile claim for its 
share of such funds with the 
State Auditor who shall issue 
warrant therefor. to the State 
Treasurer who may then pay the 
same. 

August 6, 1945 

Honorable Hobert \~. Winn 
Htate Treasurer 
Capitol Building 
Jefferson City, Missouri 

Attention: Mr. Albert·~·. Smith. 

Denr :Mr-, Winn: 

FILED 

1! 
This will acknowledge your letter of Jul.,- 3, 

1945, requesting an opinion concerning th& aubjeot 
matter mentioned in your letter. Your letter ia also 
accompanied by House,Bill #429 1 an Act passed by the 
1945 Legislature• which has a part thereof, Section 32, 
which oonatitutea the bEUJis of your request for thil 
opinion, · Your letter atatea: 

-

"The State Legi1lature made an appro• 
priation for the payment of the pro­
rated Bus & Truck Fees to the ~arioua 
Counties, cities, towna, and Special 
Road Diatriota aa abown 1n Section 32 
·or House Bill 429 1 copJ of which 1a1 · 
·attached hereto, but the Legislature 
did not make any provi~ion as to how 
the pay.menta were to be made or b"Y" 
whom they were to be made. 

'
4The 1943 Legiala tuPe provided by an 
additional section, that the State 
Treasurer should notify the County 
Courta of the varioua countie1 and 
the'Board of the City of St. Louis, 
who ahould nw.ke a requiaition f·or· 
the amount of monet due them, and 
then the money wna aent ,to the County. 
Clerk, whoae duty it was to dieburse 
it to the various citiea or toWna 
or road d1striote 1 to which it be .. 
longed in that particular county. 

"In the a.beenoe of any provision as 
to manner of payment, the State Treas­
urer respectfully requests an 'opinion 
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rram your office as to the manner 
of payment and by whom to be made 
under the appropriation set out 
1n Section &2 -or House Bill 429,1 
relative to payment of feea due 
the various counties, cities, towns 
and Hoad Diatriota, from the Bus 
and Truck Fee a for the Biennum 
194:3 and 1944. '' 

Section 32 1 House Bill 429, page 16, atatea that 
said appropriation waa under Section 5728 1 R.s. Mo. 1939. 
Section 5728, R,s. Mo. 19391 waa repealed by the Act or 
19431 at page 864, and a new Section known as 5728 was 
enacted 1n lieu thereof, which included provision• prac­
tically and effectually the· same aa wer" the provisions of' · 
Section 5728, H,s. Mo. 1939. 

Said Section 5728 1 Lawa of 1943, appearing at pagee 
864 and 867, 1ncluaive, waa in turn repealed by the Extra 
Session o:r the Legialature, Laws 194:41 page 45,· and a new 
Section to be known as Section 5728 waa enacted, oovering 
the same subject matteri with practically the same provi­
siona as were contained tn the Reviaion of 1939, and 1n the 
Aot of' 19431 above referred to, and ia 1n part as followaz 

"(a) In addition to the regular regis­
tration 11cenae tee ~poaed on all motor 
vehiolea tn th1a state, and ita per1onal 
property tax, every motor carrier, ex-· 
eept a~ provided tn section 5721 shall, 
at the time of the issuance of' a certi• 
ficate or oonvenienoe and necessity 
and/or an tnter1tate permit, and annually 
thereafter, on or between January 1, and 
January 15 ,'Of each calendar year, pay to 
the state tr$aaurer of' the State·of 
Missouri the annual-license fee, as set 
out 1n thia article,, for the maintenance 
and repair or the public highwayaJ * * * 

"In all cases where the.rnileage of any 
route covered by any certificate of con• 
venience and necessity andfor an inter­
atate permit issued under the provisions 
of this article ahall be 1n question,., 
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t~ public service commission shall by 
order determine euc~ question and t~ 
order of the public service commission 
tn such casea shall be final. 

"For the purpose of determining the 
milea'ge of any such :route, the certi• 
ficate of the atate highway cammiasion1 with re•peot.to·atate highways, the 
county engineer, ~ith·reepect to county 
or other highwaya not conetitut1ng a 
part of the state h1~way system, or 
of the streets or any municipal cor• 
porat.tion, and 1n the caae of streets 
in any muniaipal corporation, the 
certificate of any city engineer or 
mayor shall be accepted by the public 
service commission as oonolu1ive evi• 
dence a .. 

* * * * * * * • * * * * * 
"The comrniasion 1 upon the· issuance or a 
license for any vehicle, as defined in 
thit article, shall notify the state 
treasurer who ahall reoeive the license 
.fee for 1uch vehioleJ and the commission 
ehall alao notify the 1tate treasurer 
of the number or lineal milea of route 

. used by the· owner or that vehicle and the 
number of milea 1n which it operate& on 
state rcbada, the nUD1ber of milea it ope:r• 
atea on ootinty road• and the number or 
miles it ope:ratea on city roada not main­
tained by the 1tate highway commission, 
and the state treaaurer shall distribute 
and ot>edit to the atate highway commie­
lion and to the proper county or city 1n 
the proportion that.the_number of lineal 
miles of route uaed by the licensed motor 
vehiCl$1 in each oe.se bears to the number 
or lineal milea or route over which such· 
carrier operates and the said funds so 
derived from said license shall be uaed 
for the maintenance and repair or the 
highwaya and streets over which said car-
rier operates." , 

Thus we observe that the appropriation made by 
Section 32 of House Bill 429, must be based upon Section 
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5728·, Laws 1944, Extra Session, instead of Section 5728,· 
H •• s. Mo. 1939, since said Section in Revised Statutes 
1939, was repealed as above indicated. 

Section 44a, Article IV, of the last Constitution 
of Missouri, at the top of the left column, page 93c, is 
as follows: 

"-it- * * All a tate motor v ehicle regia tra.­
tion fees, license taxea or taxes autho~ 
rized by law on motor vehicle• (except 
the property tax on motor vehicles and 
state license fees or taxes on motor 
vehicle common carriera) and also all 
state taxea on the sale or use of motor 
vehicle tuela authorized by law, less 

·the expenae of the collection of auch reg­
istration fees and license taxes on motor 
vehicles and t-.xea on the sale or use o:t 
motor vehicle fuels and leas also the cost 
ot maintaining. the State Highway Depart• 
ment and the State Highway Commission and 
the cost of adminietering and enforcing 
any state motor vehic.le law or traffic 
regulation shall, after the issuance or 
any of said bonds and so long as any of 
said bonds herein authorized remain un­
paid, be and atand appropriated without 
legislative action, to the payment of the 
pr1n.cipal and interest of the aaid bonds 
and for that purpose ~hall be credited 
to the State Road Bond Intereet and Sink• 
ing Fund provided by law. * * ot• " 

Said 'Section 44a or aaid Article IV ot the Consti­
tution in the first independent paragraph in the right 
column, on page 93o; ia as followaa 

"After the principal end. 1ntere at or 
all of said banda shall have been paid, 
all state mo~or vehicle reg1etration 
t'eea, lioense feea or ~taxee, authorized 
by law, on motor vehicle• (except the 
property tax on motor vehicles and state 
license feea or taxes on motor vehicle 
common carriers) and alao all state 
taxes on the aale or use of motor vehicle 
.fuels, authorized by law, less, the expense 
of the collection of such registration 
fees arid lioeriae taxes on motor vehicles 
and taxes on the sale or use of motor 
vehicles fuels and less also the cost 
of maintaining the State Highway Department 



.f 

Honorable Hobart W, Winn August 6 1 1945 

and the State Highway Cownission and 
the. coat of administering end enforc• 
ing any state moto~ vehicle law or 
traffic regulation, shall be and 

· atand appropriated without legielative 
action to the State Road Fund~ to be 
administered and expended under the 
direction an~ auperviaion of the State 
Highway Commiaaion for the purposes and 
in the manner hereinbefore eat forth." 

It will thua be observed that State license fees 
and taxea on common carrier motor vehiclea were exempted 
from vehiolea required to pay the additional .license fees 
and taxes named 1n Section 57281 Lawa of Missouri, 1944 1 
Extra Session, ao that the 11oenae fae·a and ta.xea paid 
by that olasa of motor vehicle·• did not "ete.nd appropriated, 
without legi:elative s.ot1on to the State Road Fund," but 
were aubjeot to legillat1ve e..otion appropriating the funds 
derived from auoh soUl"ee.to other purpoaea. 

The Legialature.ot thia State at the ~peoial Session 
of 1944, had the right, without Conatitutional re1triotion, 
to enact Section 57981 found on page 45 of the Special Sea­
sion Acta ot 1944, providing that the lioen&& ;t'eaa and taxes 
imposed upon motor vehiolea therein named, should go to the 
oountiea, oitiea and road diatrieta therein named, The ap­
propriation of like tunda had been made b7 the Leg1alaturea 
in the Seaaiona 9f 1941 and 19431 evidently with full knowl­
edge of the exemption proviaiona 1n Section 44a, Article IV, 
aupra1 of the old Con1titution, aa to 1uch motor vehiole.1. 

Section 32 of House Bill 429 1 make• a like ap• 
propriation of 1uch license fees and te.xea a1 were made by 
the Legislature in itareapeotive Seaaion• of 1941 and 1943. 
'l'he only difference between the appropl"iation• in Houae Bill 
429' and the Aot1 of 194,~ and 194!, a.pprppria ting 1110ney out 
of the. same fund, and tor the lalil$ purposes, a a doea House 
Bill 429 1 ia that House Bill 429 doea not carry the machin-. 
ery aa waa •et. up· 1n the Ac:t1 of the Legialature of 1941 
and 1943 1 apeoificall1 directing the Treaa~er ae to the 
method he ahould :follow 1ndlatribut1ng the fund. 

'J!he appropriating language. of Section 32 of House 
Bill 429, 1• as followa: 

"Se.et1on $8 •. · '11lel."'e ia --hereby appro­
priatad c:r!f:_t of the State HiSJ;,l.way De· 
partnlent 1.·und, and from the $1,555-
658.60 annuaa moto~ carriers license 
fees collect~d during the biennium 

~:lJ~. 
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of 1943 and.l944 under Section 5728, 
:tt.s. 1939-, the total amoun-t of 
$106 1 590.63 to be paid to the counties, 
cities and road districts as hereinafter 
named in the arn.ounts set forth oppoa i te 
their namaa, ae followa;tt 

'·jJ' 

Then follows the names of the counties, cities and 
road districts to which said funds are to be paid. 

Even though there 1a a failure 1n House Bil+ 429 
to direct the State Treasurer as to the method he should 
follow in distributing such appropriated funds, each county, 
city and road district. named 1n said Se.ction 32 would have 1 
and does have, the legal right to present its claim to the 
State Auditor for auditing, and for the isauance of his war• 
rant to the Ste.te •rree,aurer to be paid the respective sums 
as allocated to them from truck fee• and bu.a fees as speci­
fied and as set opposite their respective names in said 
Section 32. 

The State Treasurer, is by law, prohibited from 
paying money out of the State Treasury except as may be 
specifically directed by law. 

This was stated in Section 15 of Article .X of the 
recent Constitution of Missouri, pages l50c and l5lo, in 
force when Section 5728 1 Special Session 1944 1 was passed, 
1• as follows: 

11Se c • 15. Depoa 1 t .Q! State fnnds ,!2I 
· treasurer•*how disbursed.-- All 
moneys now, or at any time hereafter, 

· in/the State treasury, belonging to 
the ~tate, shall, bmaediately on 
receipt thereof, be deposited by the 
Treasurer to the credit of the State 
for the benefit of the funds to which 
they respectively belong, in such bank 
or banks as he may, from time to time, 
with the approval of the Governor and 
Attorney General, select, the said 
bank or banks giving security, satis• 
factory to the GoveYnor and Attorney 
General for the safekeeping and pay­
ment of such depoeit, when demanded 
by the State Treasurer on his check-­
such bank to pay a bonus for the use 
of such.deposita not less than the 
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bonus paid by other banks for similar 
depoaitsJ and the same, together with 
auch interest and profits as may accrue 
thereon,. ahall be disbursed by said 
Treasurer for tho purposes or the State, 
according to law, upon warrants drawn 
by the State Auditor, and not other­
wise." 

To the s~ae effect, 11 Section 28, A~tiole IV of 
the New Constitution or Missouri, which is as rollowat 

"Section 28• No money 1hall be 
withdrawn tram the atate treaaur1, 
except by warrant drawn 1n accord• 
anoe with an appropriation made by 
law, nor ahall any obligation for the 
pa~nent of money be incurred unle1a the 
comptroller certifiea it for payment 
and the atate auditor oertifiea that the 
expenditures is within the purpose ot 
the appropriation and thnt there il!l in 
the appropriation an unencumbered bal. 
anoe sufficient to pay it. At the time 
of issuance each such certification 
$hall be entered on the general account­
ing books as an encumbrance on the ap• 
propria.tion. No appropriation shall 
confer fiuthority: to incur an obligation 
after the te~illination of the fiscal 
period to which it relates, and evory 
appropriation shall expire six months 
after the end of the period for which 
made • n 

1'ho exact question and subject raattel' was not in­
volvBd in the case, but the same principle here involved, 
was being conaldex·ed by our ~)upreme Cou+>t in the case of' 
State ex rel. vs. treasurer of Missouri, 41 Mo. 590, l.c. 
593. In ¢l.etePmining the duties and powers of' the Sta:te 
'l'reaaurer in paying out public money, the Court said: 

11 It is the province of the 'l'reasurer 
to aee that all warrants presented 
to him. are drawn e.ga1nst the proper 
fund, and drawn in such a maimer as 
to make them, when paid, such vouchers 
as will show conclusively to whom and 
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for what services the public moner.s 
have been paid o'Q.t by him •. * * * 1 

Seotion.13021, Article 1, Chapter 87; defines the 
duties of the State Auditor, with respect to hearing and 
auditing claims againat the St~te. Said Section is as fol­
lowe: 

"The 1tate auditor 1hal1 be the 
general accountant of' the'1tate 1 
e.nd the keeper of all· public ·account· 
bookl; aooounta,. vou'ehere; 4ocumenta; 
bonds and ooupona, paid or redeemed, 
And all papera relating to the ac• 
counts and oontraota of the atate; · 
and tta revenue, debt and tiacal 

. affaira, not required by law to be 
placed 1n aome other office, or 
kept' by some other peraon, and he 
ahall alao be aeoretary of the,state 
board ot equalization, and shall 
cauae all of the clerical work of 
ea1d board to be performed by.the 
clerks in h1a office." 

Sections 13042 and 13043, setting, forth the duty 
of the State Auditor to draw, and the State 'rreasurer to 
pay warrant~ for claims audited and allowed against the 
State, are respectively, as follows: 

"Auditor 12, fraw war•rant .2!1 treasurer 
for claims a lowed. •• In all oases - .:..:;::;=:::.;:;. .......... "'""'"i;o~.-. 
of. accounta~audited and allowed against 
the state, un¢1. in all cases of grants, 
salaries, p~y''n.nd expenses allowed by 
law, the aud~tor shall draw a warrant 
on the treaJ.urer for the amoun·t; due. 
The warran t'i shall be in the following· 
form: 

(Seal) 
No. 

Office of the State Auditor. 
Jefferson City, Mo. 

----------' 19 ------· 
The State Treasurer of Missouri: 

Pay to in cash, or by state 
treasurer's draft made to hie order 
dollars out of any money appropriate~ 
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for the payment of ----· 

State Auditor. 

By 
·o-1-i"""l .... e ~t_,d""'i-e~· r ..... k ......... ,__ 

"Proyided, that in all oases where 
Ita te mone.ya are to be mailed to 
the PCl;yee ot atate •uditorta warrants, 
the ata te audi.to.r ehall. take. hili war­
rant to .the . ata te tre.aaurer t. oi'fice 
and exchange auoh atate warr.anta for 
state treasurer'.• drafta." 

Section 130431 · 

"No warrant to be drawn or ;Paid unlesa 
mone:v; appro:pr!'a "tc}d .for P~ent -· 
Do warr.ant shall be '"drawn 1 the auditor 
or paid by th.e treaatt.rer• unle1111 the 
money has been previously appropriated 
by lawJ nor shall the whole amotint · 
drawn for or paid, under any one head, 
ever exceed the amount ar.propriated 
by law for that purpose. 1 

Section 30 o't Article IV of our New Constitution, 
page 33 and page 34 1 exclusively and perpetually appro'!" 
priates all State license fees and taxes upon motor vehicles, 
trailers and motor vehicle fuels, and respe.cting the manu .. 
facture, receipt; atorage, distribution and sale, or use 
thereof, except sales tax on motor v~hicles and trailers, 
and all property taxes, for the purpose of constructing and 
maintaining the Stat;e Highways. 'l'hat part of' se.id Section 
301 so providing, is as follows: 

11For .the purpose of constructing and 
maintaining an adequate ayatem of 
oonnected state highways all state 
revenue derived from highway users 
as an incident to their use or right 
to use the highways of the state, in­
eluding all state li~ense fees and 
taxes upon motor vehicles, trailers; 
and motor vehicle fuels, and upon 1 , 

with respect to, or on the privilege 
of the manufacture, receipt, storae;e, 
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distribution, aale or use thereof (ex­
cepting the aalea tax on motor vehicles 
and trailers, and all prpperty taxes.) 
less the co.st, (l) of collection thereof, 
(2) of mainta1n1ng the oonnnission, (3) 
qf maintaining the hi~way departmentt 
(4) o:r' any workmen's compensation, (5} 
of the ahare or the highway department 
tn any retirement program for state 
em~loyeea aa may be provided by law. 
(6) and of administering and enforcing 
any atate.:motor vehiole laws or traffic 
regulationa, ahall be credited to a 
apeoial fund. and atand appropriated 
without legislative action for the fol• 
lowing purp.osee, and no other 1 " 

While it is true that Section 5728 1 Extra Sesaion 
1944, was not _in conflict with Section 44a, Article IV of 
the former Constitution of this State, because the feea 
and taxea paid by common carrier vehicles were exempted 
by said Section 44a fro.m being appropriated for the con• 
atruction and maintenance of highways, said Section 5728 
is 1n conflict with Section 30, Article IV aa hereinabove 
quoted; of our present Constitution. However1 aaid Sec­
tion 5728, Laws of 1944, Bxtra Session, even though ao in 
conflict with the Constitution, unless sooner amended or 
rep~aled• will remain in force under the ter.ma of Section 
2 and Section 5 of the Schedule of our New Constitution 
as read together, pnge 62, of the outstanding pamphlet con­
taining the Constitution. Section 2 is as follows: (Sec• 
tion 5 being hereinafter quoted in~ later paragraph): 

"Section 2. A.ll laws in foroe at the· 
time of the adoption of this Consti• 
tution and consistent therewith shall 
remain 1n full force and effect vntil 
amended or repealed by the general 
assembly. All laws inconsistent with 
this Constitution, unless sooner re­
pealed or amended to conform with this 
Constitution, shall remain in. force 
and efft:Jct until July 1, 1946. 11 -

Section 5728, found in Laws of 1944• l!:xtre. Session 
being lawfully enacted, &...!ld in harmony with the Constitu .. 
tion of 1875, and the appropriation passed by the present 
session of tm General AsaelJlbly, known as House Bill 429 
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construed together, created valid, obligations of the State 
o!' Missouri respecting the ola:lme therein enume.rated. 
By the terms of Section 5 of the Schedule, appended to 
the. Conatitution or 19451 auoh cla:lma :maintain their valid· 
ity under the new Constitution, end may be lawfully paid 
according to law. Said Se6t1on 5 of the Schedule, appended 
to the Con1titution of 19451 reads aa follows: 

•tAll rightl, oJ.aim.s, causes of action 
and obligation• e~iating and all con• 
tracts, proseoutionl, recognizances 
and other 1natrumenta executed-or 
entered into and all indictments which 
ahall have been found end informations 
which ahall have been filed and all 
aetiona which ahall have- been inatituted 

· and all finea, taxes, penaltiea and for­
feitures aaaesaed,. levied, due or owing 
prior to the adoption o£ thia Conatitu­
tion ahall continue to be aa valid aa 
if' this 00n.atitut1on had not been adopted." 

/ 

'rb.e claims of' the various counties, cities and road 
di1tricta thereby constitute obligation• which may be pre­
sented to and audited by the State Auditor tn accordance 
with the sections quoted, •upra, and upon hia determination 
that the .same are valid may be paid upon a warrant iaeued 
by the State Auditor directed to the State Treaaurer~ 

It is apparent from the poaitive terme·or aaid 
Section 301 Article rv of the new Conatitution, herein• 
above quoted, thut such State license fees and t&Xea·therein 
mentioned, upon the motor vehicle• therein mentioned, mar 
not again be appropriated by the Legislature for any purpose 
whataoever, because said Section 30 1 constitute• a perpet­
ual appropriation of all of suoh funds exclusively for the 
construction and maintenance of an adequate system of con­
nected highways in this S.tate. Any appropriation thereof 
hereafter would be in conflict with said Section 30 1 Article 
IV, of the present Constitution, and would be void. 

CONCLUSION, 

It is, tlwrefore,, the opinion of this c1epurtment: 

1) 'fha t Section 32 oi' said House Dill 429 1 does 
not contain sufficient direction to authorize the State 
~reasurer how to pay, .or to whom to pay the funds appro­
priated. 
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2) That said Seo'tion 32 of said House Bill 429, 
does, in the appropriation of the funds involved to the 
respective counties, road districts and oitiea of the 
State; create a financial obligation upon the p~rt of 
the State to eaoh of them for the amounts set opposite 
to their reapect1ve name, That each of them has the 
right to present a claim for the amount ao appropriated 
to eaoh of them tQ the State Auditor for allowanoe, and 
that 11' and when allowed by the State Auditor he may is­
sue his respective warrants to eaoh of tham drawn on the 
State Treaaurer,·who, under tb8 •tatute• herefnabove cited 
and quoted, will be. author1&e.4 to pay aaid respective 
amounta to the ownera thereof• SuQh warrant• to be drawn 
in conformity to the terma ot Section 1:50421 R.s. Mo. 1939, 
supra, and so aa to .make them, when pa1d 1 auoh vouohera 
as .will ahow conoltiaively to wham paid~ and for what claima 
public moniea have been paid out by the State Treasurer. 

3) That if, under auch atatutee aa are.now 1n 
force, other like teea· and taxea ahould be collected from 
like aourcea, the aame method of d1,buraenutnt ahould be 
followed until July 1, 1946, unlea• auoh •tatutea be aooner 
amended or repealed. 

4) That after July l, 19461 under the proviaiona, 
of Seotion 30, Article IV, of the New C.onatitut~on of this 
state, all State revenue derived from highway uaere as an 
incident to their use or right to uae the highway• of thia 
State, inol~ding nll State license feea and taxee upon motor 
vehicles, tra1lera, and motor vehicle fuels, and upon, with· 
respect to, or on the privilege of the manufacture, receipt, 
storage, distribution, sale or use .thereof (excepting the 
sales tax on ra.otor vehicles and trailers, and all property 
taxes), shall be credited to a special funtl and atand ap­
propriated without legislative action for the purpose of 
construoting and maintaining an adequate system of connected 
State highways, and only for the purposes set forth in aaid 
Section 30. 

APPROVED: 

J. E. TAYLOR 
Attorney General 

GWC: ir 

Hespe.ctfully submitted, 

GEORGE w,. CHOWLEY 
Assistant ~ttorney General 


