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COL:"N':!.1 Y COU:l\'1' DRALNAGE DIS'rHIC'rS: l The County_Court has no 
authority to employ attorneys to resist the collection of taxes 
levied by such County Court against property in a County Court 
Drainage District. 2) 'The County Collector may employ an 
attorney to collect delinquent drainage tax at the fees to be 
allowed by the Circuit Court, as compensation, under Section 
i2417, R.S~ Mo. 1939. 

------
December 6, 1945 FILED 

Honorable Henry C. Walker 
Prosecuting Attorney 
Dunklin County 
Kennett, Missouri 

Dear Mr. \J\ialker: 

Your letter requesting an opinion, concern­
ing the affairs of Drainage District No. 4 of Dunklin 
County, has been received. 

Your letter statesz 

"The County Court instructed me 
to request an opinion from you 
in the following points in refer­
ence to Drainage District No. 4. 

11At the time D. D. No. 4 was or­
~anized the benefits assessed were 
~120,000 less than the amount of 
the bonds issued. 'l'he County 
Court later levied additional as­
sessments to pay off the surplus 
of the bonds. The Supreme Court 
of Missouri later held said addi­
tional assessment and levy invalid. 
After said decision by said Supreme 

_ Court, the owner of the bonds ob­
tained judgment in the United States 
District Court against D.D. No. 4 
for the additional amount due on 
said bonds. Said u. s. Court later 
issued a writ of mandamus ordering 
the County Court to levy a tax to 
pay off said additional bonds. 
Said levy was made in 1941. $1800 
has been collected on said levy. 
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Honorable Henry C.- Walker -2- Dec. 6, 1945 

"In 1938 the County Court entered 
into a contract of employment on 
behalf of D.D. #4 with three at• 
torneya to represent the District 
and the landowners in any action 
brought by the bond holders or 
county Collector to enforce the 
payment of said taxeaJ and agreed 
to pay them $3000, if they were 
successful in defeating the'pay­
ment of said taxes. ··A copy ot: 
thil contract ia encl.o.sed. I will 
number thie contract, •contract 
No. 1.' 
"The Treasurer and Ex-officio Col­
lector of this county filed a peti­
tion, a copy of thia petition is 
encloaed at this term of the County 
Court, with the County Oourt aik!ng 
that an attorney be employed to repre­
sent him in bringing a suit to en• 
force the collection of the delinquent 
taxes in D.D. #4. The Court ia re­
quested to enter into a contract on 
behalf of D.D. #4, whereby they employ 
an attorney to bring suit against one 
land owner for the collection of hia 
delinquent taxes in D.D. #4, paying 
said attorney $750 for bringing said 
suit, and pay him $1250 additional 
if he wins it.. A copy of said peti­
tion and contract is enclosed. I 
will number this contract, 'Contract 
No. 2'. 

"The County Court wants to know the 
following points: 

"1. (a) Is contract No. 1 valid 
and binding on Drainage District 
No. 4 and Dunklin CountyJ and does 
the County Court have the power 
and authority to enter into such 
contract. (b) If said contract 
is valid and binding, and the 
County Court has this authority, 
and the attorneys employed are 
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successful in defeating the col­
lection of said Drainage taxes; 
where and how slutll the Court or 
Drainage Dis trio t obtain the funds 
with which to pay the $3000 they 
will then owe said attorneys? 

"2. (a) Doe1 the County Court 
have the right and authority to 
enter into contract No. 2 on be­
half of said Drainage District, 
and pay more than the fees allow-
ed by statute for sueing and col­
lecting delinquent Drainage taxes? 
(b) If it 18 held that the Court 
does have this right and authority, 
from what funds may they legally 
pay said attorney fee, and how shall 
aaid funds be obtained? 

ni am enclosing certain memorandum 
furnished me by the attorney inter• 
eated in contract No. 2.~ 

Section 12433, gives the County Court of your 
County the same control over the affairs of eaid Drain­
age District No. 4, as it does over County business. 

In giving effect to Section 12433, n.s. Mo. 1939, 
our Springfield Court of Appeals in the case of Drainage 
District vs. Hetlage, at al., 102 s.w. (2d) 702, l.c. 708, 
in a decision construing said Section, with respect to 
serving processes on a Drainage District, and in.holding 
that the County Court has the exclusive control and man­
agement of Drainage Districts, organized under County 
Courts, saidr 

"In other words, the county court, as 
a court, m~nages such count¥ court 
drainage districts in the same manner 
as it manages the affairs of the county. 
-~~if-~~·" 

'l1he County Court of Dunklin County has no duty 
to perform in, nor may it exercise the privilege of, 
entering into a contract for or on behalf of such Drain~ge 
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Honorable Henry c. ~1alker Dec. 6 1 1945 

District for the purpose of providing fund$ or taking 
any part whatsoever, in the defense against the prose• 
cution of suite to collect the drainage tax levied and 
assessed against property located in said Drainage Dis­
trict at the direction of the Federal Courts. The right 
or privilege ot reaisting the ~oolleotion of suoh taxea 
is the private right alone of the individual persona who 
are the ownera of property in said Drainage District. It 
is not a right or. the Drainage District itaelf, aa such, 
and the County Court aa manager of the Drainage District 
ia not oonoerned., nor ie the Drainage Di1triot, in the 
defense of 1uoh tax suits. The County Court of Dunklin 
County has no lawful authority or right to enter into a 
oontraot ae manager of 1aid Drainage Diatrict for the 
benefit of private individual• who are the ownera or the 
property assessed with auoh tax. Thia 1• 10 beoause 
the Constitution of thia State forbida auoh action by 
any of the public bodiea of the State. Suoh public 
bodies as the Leg18lature, County Courts, munio1pal1t1ee 

. _and other public oox-porationa, may not appropriate pub­
lic tunda derived from any source whatever to the aid 
or benefit of any private person. Section 38 (a), Ar· 
tiole III of the new Constitution of Missouri so declar­
ing, is as follows# 

"The general assembly shall have no 
power to grant public money or proper­
ty, or lend or authorize the lending 
of public OI'edit, to any private per­
son, association or corporation * -i~ *• 11 

S.ection 25 of Article VI of the new Constitution 
is as follows: 

"No county, city or other political 
corporation or subdivision of the 
state shall be authorized to lend 
ita credit or grant public money 
or property to any private indivi­
dual, association or corporation, 
except that the general assembly 
may authorize any municipality to 
provide for the pensioning of the 
salaried members of 1ts organized 
police force or fire department 
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and the widowa and minor children 
of ~he deceased members, .!!:ru! may 
authorize an:v: city .2£ more th.$n 
100,000 inhab;Ltanta to ~rovide 
!££ ~ pensioning of o~her !m~ 
ployeea, and may also authorize 
payments from a1.1y public funda 
into a fund or funds for· paying 
benefits upon retirement, dis­
ability or death to persona_ em­
ployed and paid out of any public 
fund for educational services, and 
to their beneficiaries or estates." 

The above quoted provisions of the Conatitution 
would prohibit the appropriation by any sub-division of 
the State of any public funds for any private purpose, 
and, we believe, would prohibit the County Court of Dunklin 
County from entering into a contract, the effect and reault 
of which would eventuate in lending.the public credit and 
the grant of public funds to individuals. 

· 'l'he rule of law in support of the terms of. our 
Constitution above quoted is stated in 15 C.J., page 590, 
as follows: 

11 'l'he con~titutiol;ls of several states 
either have prohibited, or do pro­
hibit, counties from giving any money 
or property, or loaning ita credit, to 
or in aid of any corporation, associaM 
tion, or individual, or from becoming 
a stockholder, either directly or in­
directly, in any joint stock company, 
corporation, or association. Such 
prohibitions apply only to aid to in­
dividuals, associations, companies, 
and corporations engaged in purely 
private enterprises, or enterprises 
only quasi public J ~~ i} ir 11 • 

In construing the same provisions in the Consti­
tution-of Missouri of 1875 1 which was in almost the identi­
cal language of Section 38 (a) of our present Constitution, 
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Honorable Henry C. Walker Dec. 6 1 1945 

supra, our Supreme.Court in the case of Kavanaugh ve. 
Gordon, 244 Mo. 695, l.c. 722; eaids 

"Furthermore there can be no two 
waya about it th.s.t it ie special 
legi1lation of an undilguiaed and 
typical kind; granting a special 
or exclueiv• right or privilege to 
an individual, Nolen, in violation 
of Par. 26 1 Sec. 53, of Art. 4 of 
the Oonatitution, supra. Special 
legislation is that made for an 
1nd1v~dual as distinguished from a 
class, precisely as here. (State 
ex rel~ v. Gordon, 236 Mo. l.c. 162, 
!?.1 ,!!.g.. ) II 

In the case of State ex rel. va. Kimmel, 256 Mo. 
611, l.o. 639, again construing suo·h terma of the Conati­
tution of 1875, our Supreme Court eaidz 

"In the next ple.oe, it ie in the 
teeth of section 46 1 article 4, 
of the constitution, which, barring 
the one instance of 'a case of pub• 
lie oalamity,t denies to the General 
Assembly the power to make any crant 
or to authorize the making of any 
grant of public money or thing of 
value to any individual, association 
of individuals, municipal or other 
corporation whatsoevet>. -tt- "* -~~ "• 

In the case of Elsberry Drainage District vs. 
Harris et al., 267 Mo. 139, the Supreme Court had before 
1t a case bringing the above quoted terme of the Conati­
tution of 1875 strictly to tlw action of Drainage Dis­
tricts., holding that they are included in the public 
bodies prohibited from engaging in any activities, in• 
eluding the levying of .taxes for a private enterprise. 
The Court, l.c. 16lt, 162, said: 

11 ~1- ~r il' 'l'he drainage district in 
these respects are agencies of 
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the State 1 . and it is not necessary 
to say that they have no more power 
to levy a tax to aid a purely pri• 
vate enterprise than would the State 
1taelf. The very fact that they are 
clothed with these extraordinary pow­
era impoeea ~pon the oourta in the 
exercise of their jur1adiotion, the 
duty of watchfulness to aee that auoh 
power·• are not proati tu ted to the pur­
poaea of private speculation • .,. it- * ". 

Section 25 1 Article VI of the new Constitution, 
supra, prohibita any and all aubdiviaiona of the State 
from lending credit or granting public funds to an in­
dividual w~th the. same purpose and effect in like manner 
aa Section 38 (a), Article III, of the new Conatitution,· 
supra, prohibita the Legialature from passing la~ for 
such ,purposee. 

•" 

We believe the above cited author! tiea oonoluaively 
prohibit the County Court of Dunklin County from enter­
ing into said contract designated No. 1. 

Section 12416 of Article 3, Chapter 79, R.s. Mo. 
1939, requires the County Collector to collect the drain­
age taxes assessed and levied by the County Court. That 
part of said Section 12416 1 so providing, is as follows& 

"It ehall be the duty of the co11eotor 
of revenue of each county in which 
lands or other property of any drain­
age district organized under thia ar­
ticle are situate, to receive the 
'drainage tax book' each year and he ia 
hereby empow·ered and it shall be his 
duty to promptly and faithfully col­
lect the tax therein set out and to 
exercise all due diligence in so doing. 
~f.~· ... "· 

'rhe letter of explanation accompanying the request 
for ~m opinion on this matter recites that said Drainage 
District now has on hand the sum of $1,800., paid as taxe1 
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by various persons in respons~ to the levy to make up 
the deficiency for the payment of.the difference be­
tween the benefits and the amount of the bonds which 
were sold, under the writ of mandamus issued by th~ 
United States District Court, and affirmed by the United 
States Circuit Court of Appeals. It is said that the 
Collector of Dunklin County, has.been advised that said 
sum of $1,800, may bE1 appropriated as part payment of 
an attorney's fee in the prosecution of said tax suits. 
We believe said $1,800 may not be used for such purpose. 

Section 12418, Article 3, Chapter 79, R.s. Mo~ 
1939 1 governing County C.ourt Drainage Districts, wherein 
said Section providing for the payment of bond$ of the 
Drainage District from the taxes levied and assessed 
against the property in said district, states: 

"* u * The prooeeda of any taxes so 
appropriated shall be used for the 
purpose of paying the principal and 
interest of said bonds and no other, 
il- oil- -i~ II • 

We do believe that the County Collector may employ 
an attorney to file and proseout~ the suits to collect 
the said delinquent drainage tax, but he may only be com­
pensated as provided in Section 12417, R.s. Mo. 1939. 

Section 12417, H.s. Mo. 1939 1 provides that the 
Circuit Court may allow a reasonable attorney's fee in 
such oases. 

That part of said Section 12417, providing the 
allowance of an attorney's fee in such oases is as follows: 

"All drainage taxes provided for in 
this article, including maintenance 
taxes, together with all penalties 
for default in payment of the same, 
all costs in collecting the same, 
including a reasonable attorney's 
fee to be fixed by the court and 
taxed as costs in the action brought 
to enforce payment, shall from date 
of the levying of the same by the 
county court as provided herein, 
until paid, constitute a lien, to 
which only the lien of the state 
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for state, county, school and road 
taxes shall be paramount, upon all 
of the lands assessed, and shall be 
oolleoted, in the same manner as 
state, county and school taxes upon 
real estate are collected. * * * " 

The attorney's fee when allowed by the Court con­
stitutes, along with other costs, a lien upon the land• 
assessed for the original tax, This provision makes ab• 
solutely secure the fee of the attorney for the Collector 
when the same is allowed by the Circuit Court in such oases. 
Thia ia the method pointed ~ut by the statutes of this 
State for the employment of an attorney and providing the 
means of his compensation, and it must be followed, we be­
lieve • 

' 
With the certainty of the fee allowed by the Court 

being paid aa costs in any euch case by reason of the lien 
created by the statutes, we believe the County Court or the 
Collector will have no great difficulty in employing coun­
sel in such oases, who would be allowed to collect for his 
compensation the fee allowed by the Circuit Court in each 
oase. 

CONCLUSION. 

1) It is, therefore, the opinion of this Depart­
ment that said contract No. 1 is invalid and not binding 
upon Drainage District #4 in Dun~lin County, Missouri, be~ 
cause the County Court as manager of such Drainage District, 
is prohibited by our Constitution from entering into auch 
a contract since the effect and result of such contract 
would be to lend the public credit and grant public funds 
to private individuals. 

2) It is the further opinion of this Department 
that the County Collector of Dunklin County, may enter into 
a contract for the employment of counsel to collect 
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delinquent drainage district taxes, the compensation 
to be paid such attorney to be the fee allowed by the 
Circuit Court as costs in any such suit as is provided 
in Section 12417, R.s. Mo. 1939. 

APPROVED: 

W. 0. JACKSON 
(Acting) Attorney General 

GWC :ir 

Respectfully submitted, 

GEORGE W. CROWLEY 
Aa1istant Attorney General 


