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SUPERINTENDENT OF SCHOOLS: TUnder Sec, 10617 ReSe 1939, 1t is
QUO WARRANTO¢ mandatory that the County Super-
- SALARIES: intendent of Schools shall not teach
school during his term of office. He
is subject to ouster if he continues
to teach school; however, he is entitled
to the salary of the office during his
term of office.,

’Decembér 17, 1945, Fl L ED
1;?/ A,

Honorable William S. Thompson,
Prosscuting Attorney

Mercer County,

Princeton, Illssouri .

Dear Sir:

This will aclknowledge receiph of your letter of* .
December 4, 1945, to this department, which reads as followsi

"Sectlon 10617 Hevised Stututes of lissouri
1959 « Superintendent shall not tesch = pro=
vides, emong other provisions, as followsi
During his term of office the county supers
intendent shall not engage in teaching or

in any other employment that interferes with
the duties of his orffice as prescribed by law.

"The County Court of Mercer County desires your
opinion as to whether the Court should refuse to
pay the Superintendent's salary in case-the Supe
erintendent does tecach in addition to holding
his office as County School Superintondent.

"£1lso is there & duty imposed on the County
Court to institute proceedings of ouster against
the Superintendent in case he teaches in viola=
tion of said Section 106179

Sectlon 10617 R. 8. Mos 1939, specifically holds in
clear and unambiguous languase that during the term of office
of a county superintendent of schools he shall not engace in
teaching., By use of the word "shall" in the foregolns provis
- sion, the Legislature apparently inbonded to make it mandatory
upon the county superintendent of schools to refrailn from teach=~
Ing, and not to leave the matter with the discretion of the sald
superintondent\of schools,
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In McKittrick ve Wymore, 119 S.W. (2d) 9415 l.c. 944,
543 Mos 98, the court in construlng the word "shall" as orgl-
narily used, held that 1t 1s usually construed as belng mande-
tory. In so holding the court salds

"Kespondent argues that the remedy provided
by thils statute 1s an exclusive remedy &gainst
respondent for misconduct. On reading the
article 1t will be noted that the words Ymay!
and 'shall'! are used many times in the several
goctlions. They were used advisedly and must

- be given their usual and ordinary meaning, It
is the general rule that in statutes the word
'mey! is permissive only, and the word 'shall'
1s mandatory. If so, sald remedy.1is not ex-
clusive, for it is provided in Sec, 11202 that
the offending offioclal 'may be removed there=
from in the mannor heréiﬁﬁ%ter providedts »* ",

Another well eatablished rule of statutory construction
1s that where a statute is olear and unambiguous, and admits but
one meaning, there is no room for construction. (See Cummuings v.
Kans?s City Public Service Compeny, 66 S.W, (24) 920, 334 lMo.
672 . ' . ' '

Therefore, we must conclude that it was the full inten-
tion of the Legislature ln enacting Sec, 10617, supra, that under
ne circunstances shall the superintendent of schools teach school
during hls term of offlce. ‘ ‘ ‘

You also inqulre 1f there ls any duty lmposed upor the
county court to institute proceedlings of ouster against the county
superintondent of schools who refuses to discontinue teaching
school during hils term of offlce, :

Section 12828, R« S. HMos 1939, provides that when any
elective or appolnted county offlicer huas failed to devote his
time to the performance of his official dutiles, he shall forfeilt
his office and may thereafter be romoved In the manner herelne
after provided: '

‘"Any person elected or appointed to any county,
clty, town or township office in this stats,
except such officers as may be subject to re-
moval by 1lmpeachment, who shall fail person-
ally to devote hls time to the performance
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- of the dviies of such office, or who shall
be guilty of any willful or fraudulent vio-
‘lation or neglect of any o6fficlal duty, or
who shall lkmowingly or willfully fall or re-
fuse to do or perform any officlal act or
duty which by law 1t is his dquty to do or
perform with respect to the executlon or ene
forcement of the criminal laws of the atate,
shall thereby forfeit his office, a&hd may be
removed therefrom in the manner hereinafter
provided,"

Section 12829, R« S. Mo, 1939, further providea that
any person having lmowledge of such violation may file his af=-
fidavit with the clerk of the court having Jurlsdiction of the
offense or deposlt 1t with the prosecuting attorney, and 1t
shall then be the duty of the prosecuting attorney, if in his
opinion there are sufficlent facts in said affidavit, to file
a complaint in the circult court, or he may file such complaint
upon his offlclal, oath and upon his own affldavit,

Section 12829 readst

"When any person has knowledge that any
officlal mentioned in section 12828 of thls
article has fsiled, personally, to devote
his time to the performance of the dutles
of such office, or has been gullty of any
willful, corrupt or fraudulent violations
or neglect of any official duty, or has
kmowingly or willfully falled or refused to
perform any officilal act or duty which by
~law 1t was his duty to do or perform with
respect to the execution or enforcement of
the crimlnal laws of this state, he may make
his affidavit before any person authorized
to adminlster oaths, setting forth the facts
constituting such offense and rile the same
wlth the clerk of the court having jurisdiction
of the offense, for the use of the prosecuting
attorney or deposit it with the prosecuting ate
tormey, furnishing also the names of witnesses
who have knowledge of the facts constituting
such offense; and it shall be the duty of the
prosecuting attorney, 1f, in his opinion, the
facts stated In said affﬂdavit Justify the
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prosecution of the offleclal chargey, to

flle a complaint 1n the cilrcult court as
soon as practlicable upon such affidavit,
getting forth in plain and conclse lane»
guage the cherge agalnst such officlael, or
the prosecuting attorney may file such com-
plaint agalnst such official upon hls of=
fieiaml oath and upon his own affidavit.“

Under Section 1782, Re 8, Mo, 1939, any person who
shall usurp, intrude into or unlawfully hold or execute any
office, the prosecuting attorney of the county in which the
action 18 commenced shall exhibit to the ecircult court an in-
formation in the nature of a wrlt of quo warrante at,the re-
lation of any person desliring to prosecute same, Said sec-
tion reads:

"In case any person shall usurp, intrude
into or unlawfully hold or execute any office
or franchise, the Attorney-Generel of the
state, or any clrcult or prosecuting attorney
of the county 1n which the aetion is commenced,
shell exhiblt to the eiroult court, or other
court having concurrent Jurisdlction there-
with in civil cases, an informatlon in the
nature of a guo warranto, &t the relation of
any person deslring to prosecute the samej and
when such Informetion has been filed end prom
ceedinga have been commenced, the same shall
not be dismissed or discontinued without the
consent of the person named thereln as the
relator; bub such relator shall have the rlght
to proseécute the same to final jJjudgment, elther
by himself or by attorney. If such information
be flled or exhibited against any person who
has usurped, intruded into or is unlawfully
holding or executing the office of Jjudge of
any Judloial eclrcuit, then 1t shall be the
duty of the attorney-general. of the state,
or circult or prosecutimb attorney of the
proper county, to exhibit such informatlon to
the cilrcult court of some county adjolning and
outside of such Judielal circult, and nearest
to the county in which the person so offend¢ng
shall reside."
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It has been held that quo wgrranto will lie to deter-
mine the right of individuels to exercilse the olfice of school
director, Ih State v. Wymore, 119 S.,W. (2d4) 914, l.c. 943,
the court sald: '

¥#Quo warranto will also lie for the pur=

pose of ousting an incumbent whose title to

~the office has been forfelted by misconduct

or other cause, And in such a case 1t is

. not necessary that the guestlon of forfeiture
shiould ever before have been presented to any
court for judicid determination, but the court,
having jurilsdiotion of the quo warranto proceed
ing, may determine the questlon of forfeilture
forltself. The question must, however, be, judiw
clally determined before he can be ousted.¥

"And 1f the elleged ground for ousting the of=
ficer 1s that he has forfelilted his offilce by
reason of certain acts or omlssions on hls part,

1t muat then be judiolally determined, hefore »
the offlcer 1s ousted, that these scts or omis-
slons of themselves work a forfeiture of the of-
fices+ Mere misconduct, if it does not of itself
work a forfelture, 1s not sufficient. The court
has no power to dreate a forfeiture, and no power
to declare a forfelture where none already exists,
The forfeliture must exlist in fact before the amotion
of quo warranto is commenced,"! Mechem, Public
Officers, Sec. 478, p. 308,

""When the court has jurisdiction in quo warraento
proceedings 1t may oust an incumbent from an ofe

flce which he 1is holding without right, although |
the question of the right or of forfeiture, 1f !
that 18 in the case, has never before been pre-

gented to any court for Judiclal determination,

The court which has originel jurlsdiction in quo

warranto may determine the question of right or

the questlion of forfeliture for 1tsélf, unless

the atatute provides that forffelture shall follow

a orimindl prosecution and sentence, and if the

aot complaelned of does not ipso facto create &

forfeiture, and 1s only a mlsdemeanor in office

on account of which the law provides the mesnner

in which the vaceney 1s to be declared, 1t is

held that quo warranto will not lie.'!" Incy.

of Pleadlng & Practice, Vol, ‘17, p. 400,
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See State v Lllis 44 8. (28) 129, l.c. 151; also State
Ve ,;akeI' 104: 3 W (2d) 7?9 l.Cl 7300

Therefore, in view of the foregolng statutes and

authorities cited, we are of the opinion that any individual,
or the county court having knowledge of such violation of the
law pertaining to the dutles of the office¢ of county superlin- .
tendent of schools, may, and the county court probably should,
file an affidavit with the ocounty prosecuting attorney for
ouster of sald county superintendent of schools, 1f sald county
superintendent of schools refuses to dlscontinue teaching school
during the term of his office.

" You further inqulre 1f the county court could refuse to
pay the county superintendent of schools the salary of that offilce
while at the same time he 1s teachinp school.

. The declsions hold that en officer 1s entitled to the
aalary provided for sald office, so long as he holds said ofe
fices that the selery ls an incldent to the title to the office
and not to the exercise of the dutlies of sald office, and the
mere fact that he 18 teaching during sald term, contrary to the
atatutes provided, does not amount to an abandonment of the ofe
flce and will not of itself deprive him or the salary of seld
offlcoe.

Volume 46 Corpus Jurls, 1014, Sec. 233, in part readss

"The person rightfully holding an office is !
entitled to the compensation autachod theretog
this right does not rest upon contract, and
the princlples of law governing contractual
relations and obligatlions in ordinary cases
are not eppliceble. Public officers have no
claim for officlal services rendered except
where, and to the extent that, compensation
1s provided by law, and, when no compensation
1s so provided, the rendliion of such scrvices
is deemed to bo gratultous. The right to the
compensation attached to a public office 1s an
incldent to the title to the office and not
to the exereise of the functlouns of the officej
hence, the fact that officers have not performe
- ed the dutles of the offlce does not deprive
them of the right to compensation, provided
thelr conduct does not amount to an ebandone
ment of the office."

In Cunlo v. Franklin County, 31§ ¥o, 490, l.ce 407, the
court, in approving the above principle of law, said,
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"It is a well-established principle that a
salary pertalning to an oirfice is an incildent
of the office itself, and not %o lts occu=
pation and exorcise, or to the individual
discharging the dutles of the offlces

"On the other hand, it is equally well seote :

tled that, if a person exerclsing the functions
" of an office 1s not entitled to the offiee, he

cannot maintein an action for his services,'

Therefore; we bellieve the declsions hereinabove quoted
entitle your county superintendent of schiools; under the faots
stated 1n your request; to the salary of the office; since he is
attending to said offlcial duties, even though he does at the same
‘time teach schools The fact that he 1s teaching school part of
the time does not conptituto an abandonment of his office, and he
18, thercfore; entitled to the salary of sald office.

CONGLUSTON ¢

Therefore, under the facts and circumstances in your re-
quest, we are of the opinlion that sald county superintendent of
schools should not teach scliool during his term of offlcej that
1t is a direct violation of the lawy also; that quo warranto willl
lie to oust him from said office 1f he does not dlscontinue teachw
ing school, and any one having knowledge of this fact may file
an affidavit, stating such facts, with the circult court having
Jurisdictlon thereox, or with the prosecuting attorney of the
county, and it then becomes the duty of the prosecuting attorney
to institute quo warranto proceedings agalnst said cocunty supers

" intendent of schools, if, in hls opinion, the facts contained in
the affidavit will Justify sald actlon. That the county court
can, and, in all probability should, cause such proceedings to
be instituted. A

Furthermore, under the facts, we are of the opinlon that
the sald county superintendent of schools ig entitled to the
salary of the office; since the teachin: ol school at the same
time does not consittute an abandonment of the offices. That the
salary 1s an incident of the title of the office and not of the
exerelse of the dutles of said office,

Respoctfully submltted,

APPROVEDs
Je I, TAYLOR SR AUBREY . HAMMETT, Jr.
Attorney-General . Assistant Attorney General
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