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PROBATE COURTS: When stenographic services may be

STENOGRAPHIC SERVICES: provided; same person may act as
clerk In probate court and stenog-

| rapher 1if services ssclerk are

) : paid for by probate judge himself,

February 19, 1940 \

Hohorable Forrest smith
State suditor
Jefferson city, Missouri

Dear Sir:

\/— This will aoknowledge recelpt of your request ior
] : an opinion upon the followlng guestlom:

Jan & pEobate Jugg empley the same per-
" mon as elerk of his oourt and as stenog-
rapher iR his office, and pay sald person
. fopr her dutles as clark out of his own
funds and eauge such person to be pald
for her dntiol as stenographer by tho
ocunty? : .

Undor Seatian 3440. Re. 3. Mo, 1969 & probate Judge
l -~ 1a required to act as his own olerk unloss he eleots to
- appeint a oless and pay such olerk himselr Suid section
i raads, in. part, a8 follOWBl' :

"The Judge of probate 1is required to aot
‘ex officlo as his own olerk, und give
bond 1in like amount, with like conditions
and penalties, to be approved by the
Judges .of the oounty court, filed und re-
, ocorded, the same as 1s required of clerks

. filling sald offlce by appointment: Pro-
vided, that any Judge of probate may, by
an entry of reocord in sald court, appolnt
a separate clerk, who ghall be pald by
said Judge and shall hold his office at
the pleasure of the judge. * * * n
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There 1g no statute authorizing a probate court to
appolnt or ewploy a atenographer, nor is any speoifio pro-
vislon made by statute Ior thie employment of a stenographer
for a prohate court by anyone., If any authorlty exliats for
the employwent oi' a stenographer for the probate court,
such authority wmust be found in the general or implied pow-
ers granted to the ocounty eourt.

Article VI, Sedtion 46, of the Constitubion of Mig=-
gouri provides as roilows:

"In eaoh county therse shall be a county
court, which shall he a sourt of regord,
and shall have Jurisdiction to transact
all oount¥ and such other business as nay
be presorided by law. * * *» '

In State ex rel. v. Moklroy, 309 Mo. 595, 274 S. W.
749, 761, the Supreme Court, in discussing the foregolng
oconstitutional provision, sald:

t % % * Other business may be sdded to its
Jurisdiction by law, but no law can take
from it that whloh the Oonstitution expreas-
ly glves; 1. e., that 1t shall transact all
eounty buginess, * * *w

In sald oase the court also quoted with approval the
following oltations of authority:

"'Except as otherwlse provided by law, e
board of county commissioners or county
gupervigors ordinarily sxercises the cor-
porate powers of the county. It is in an
enlarged sense the represeutative and
guardian of the county, having the manage-
ment and control of its groperty and finan-
olal lnterests, and having original and ex-
clusive Jurlisdlction over all matters per-
talning to county affairs. WwWithin the
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goope of its powers, it is supreme, and

its aots ave the aots of the oounty.

While acts outslde their statutory pow-
ers are without valldity, yet, within the
limits of the Jjurisdietion conferred on
then by law, county boards have a wide, or
at least a ressonable, dlscretion, and
oourts will not interfere with such boards
in the lawful exercise o such jurisdiction,
an the sole ground that their aotions are
characterized by leck of wilsdom or sound
disoretion; it belng permissible for equity
to lnterfere only in cases of fraud or a
clear abuse of disecretiom, * * *

* ok Ak ok Kk ok K

"*'In deiining the phrase "county affeirs"
the eourt said in Hankina v. Mayor, 64
Ne Yo 821 "County affalrs are those re=-
lating to the county in its organic and

- gorporate capsoity, and included within
1ts governmental or oorporate powera,"'"

In the case or Rinehart v. Howell County, 348 Mo. 421,
153 3., w»381, the court held that a prosecuting attorney was
entitled to be reimbursed for the reasonable and actual ex-
penditures he had wade for stenographic services where it was
shown that such expenaitures were for indispensable expenses
of his office. In that case the ocourt sald:

“So far as presented ror revlew, the
record, viewed in the light of the judg~
ment Ior respondent, is to be considered
a3 estublishing that the expenditures for
whioh respondent asied reimbursement were
for indlspensable outlays for stenographie
services inourred in the discharge oi his
offlolel duties. LAppellant offered no
evidence aund its brlei does not guestion
the probativs value of respondent's testi-
mony tendlng to establish sald fact. * ¥ *
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+ The instant cuse was submitted on the
theory, us dlsclosed by the stipulated
facts sand undisputed teatimony, that the
outlays, as contradistingulshed from in-
come, were bona flde, reasonable and
aotual expendltures for lndispensable ex-
~penaes of the offloe by respondent (not
on the theory that compensation to an
off'icer was involved) and falls within
the ruling in Zwing v. Vernon County
216 Mo, 681, 696, 118 8. W, 518, 522(b)."

' In dlmoussing the case of Hwlng v, Vernon Gounty,
oited in the above yuotution, the court sald:

"That oase quoted with approval a passage
from RS Am. and Eng. Hiey. Law, 2d Ed.,
$¥88, to the effect thut prohibitions against
invreasing the compensation oi' officers do
not apply to expenses for fuel, -olerk hire,
- statlonery, llghts and other office acces-
- morles snd held a recorder entitled to re-
lmbursement for outlays for necessary jani-
. tor gservice und stamps, stating: 'Fees are
- the income of an office. Outlays lnherently
differ. 4an offlcer's pocket in no way re-
sebles the widow's oruse of oil. There-
fore those statutes reluting to fees, to
an lncome, and the decisions of this court
strictly construing those statubves, have
notihing to do with this case relating %o
outgo, ™ o

In the Hlnehart cuse the court also pointed out that
in ocertuln counties the Legislature had specifioally pro-
vided that stenographic services should be rurnished a Prose-
outing attorney, wund the court reasoned thut provisions for
stenographic services to county officials in those counties
represented "an approved advance 1In proper instszuces for the
administration of the laws by county oifficlals and the busgi-
hees affairs of the county and for the general welfare of the
publie.” The court went on to sey (153 g, W. (2d) 1. o, 383) ¢
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"Such enamctments, in view of the con-
stitutional grant to county courts,
should be oconsitrued as reliseving the
aounty courts in the specified communi-~
ties from determining the necesslty
therefor and, by way of a negative preg-
nent, as raecognizing the right of county
courts to provide stenographic services
to prosacutlng attorneys in other coun-
ties when and if indispensable to the
transection of the business of the coun-
ty, and not as favoring the oitizens of
the larger communitles to the absolute
exclusion of the oclitizeng of the smaller
communities in the progecuting attorney's
proteotion of the intereats of the state,
the county and the publie, * * * w

The Rinehert case 1is authority, we think, for the con-

clusion that 1if a county court determines thut stenographie
services for a county officer are necessary for the proper
oonduct of the duties of such ofi'lcer, such services can be
paid for by the ocounty court out of the county revenues, and
further that it stenographlic gervices are in faoct indlspen-
sable to the proper functioning of a'oounty office, and the
pounty gourt refuses to provide same, and the offlcer is com-
pelled to provide thew himgelf, then such offlcer can recover
from the county his reasonable and actusl expencitures for
such services. ihether stenogruphlc pervices are lndigpensa~
ble to any oounty officer lg a guestion of fact to be deter-
mined in the first instuance by the county court, and if that
body acte arbitrarlily in such determination, then by a coury

of law In a sult by the officer for recovery of his expendi-

- tures for such services,

Your request pregents unother juestion, und thet is
whether a probate judge can appoint the sume person uas clerk
and stenographer and pay such persgon out of hic own noney for
suoh mervlices as she renders as clerk, und have her pald out
of county funds for such services :s she renders as stenog-
rapher.

As pointed out above, the probate judge is reguired to
pay his clerk himself. If, by the arrangement suggested in

i
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your reyuest, & probate Judge cemn get hls clerk paild out of
the oounty funds, then the sirangement would be lllegal be-
cauge 1t would result in incrsasing the compensgatlon of the
probate Judge. (See article XIV, Section 8, Gonstitution
of Missouri.) -

: The Supreume Gourt in the Rinehart case, was caraful
%o polnt out that the allowance to an officer for stenog-
raphic servioces was reimbursement ror outlays by the offi-
oer for indispensable expenges of his office, and would not,
therefore, amount to an inorease ln the offloer's inocome.

If he 1s reimburmed for necessary outlays, he is merely nade
whole and his inoome has not been inoreaged,

From all of the abova, we oonclude that stenographie
gervices for a probate Judge may, under preper oircumstances,
be legltlimate charges against a ocounty, but that the compen-
setion of a probate clerk 1s not a legitimate charge ageinst
the oounty, but 1s a charge agalust the probate Judge per-
sonall{ If one person performs both the service of a pro=-
bate clerk and a atenographer 1in the offlce of the probate
gourt, we gee no reason why the respeotive sserviees could
not be pald for by the county and the probate Judge propor-
tionately, that 1ls, in amounts for whioh each 1s respeotively
lieble, The smount for whioch the county would be liable will
be a questlion of fact to bhe dgtermined by the county court.
If the officer concludes that the county court has scted
arbitrarily in 1ts determination, and that he 1s oblliged to
have stenographic services in order to properly curry on his
office, and he does in faoct provide such services, then he
may bring sult agaelnst the oounty to recover for his neces-
sary expenditures ln that regerd, but the duty would be upon
hin in such an aotion to prove that the stenographlc ser-
vices were indligpensable to the proper conduct of hls office,

We might suggest that the arrangement mentioned in
your request may lead to complicutlons end digsputes, for the
reason that it night be Qifficult to determine Jjust where the
duties of a olerk end und those of & stenographer begin. It
must e agsumed thet the county courts will exerclse their
good Judgment both as to protecting the unnecessary expendi-
ture of public funds sud also as Lo eyulpplng county offices
80 ‘that tuey can function in s proper manner. If a county court
abuses its dlgcretion in detvermining tihe necesslty for stenog-
raphlc serviceas, 1ts actions can be reviewed 1n a proper pro-
oeading in a court of law.
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UONCLUSION

It 1s, therefore, the opinion of this oifice that
(1) stenographic services msy be provided by the county
oourt for & probate judpe if such county court rinds us a
faoct tinat such stenographic services are necesssry for the
proper conduct and sdministration of the affalPs of such
office and for the public wellare; () that 1f a county
court refuses to provide stenographlo serxrvices for a pro-
bete Judge when in fact such services are indlspensable to
the proper conduct and edministration of the affairs of his
office, and he provides suoh services at his own expense,
he may reoover his sotual and reaponable outlay for same,
and (3) that a probate jJudge may appoint the same person
as clerk and stenographer in his office, provided the pro-
bate Judge personally pays suoh person for services ren-
dered us olerki ths amount of services rendered by sueh
person as stenographer, snd whether such services are in-
dispensable to the proper sonduct of the offlce, belng
questions of faot to be determined in the first instanoce
by the county court, und in case such court aots arbltrari-
ly in suoh detsrmination, then by & court of luw in an
action brought by such oft'icer against the county to re-
cover for his outlays for such ssrvices.

itegpectiully submitted
HuRRY Ha. KAY
Agsistant attorney (teneral

APPROVED:

J. %. T YLOW

Attorney General
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