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~  CORPORATIONS: - Products of fbreign_corporatioﬁs may be subject
v © to state inspection laws although sold in inter-

state commerce,

FILED

December 6, 1945 657;0;2/

Honorable Sam £, Shirky
Associate Dean
University of iissouril
Columbia, s#issouri

Deour Sir:

We are in recelpt of your request under dute of
Novenber 24, 1945, 1lu which you seek tine opinion of this
or'fice on u quostion presented to you 1n an enclosure to
your letter writton by a corporation licoensed to do busi-
ness in wnother stute. That letter 1ls us Lfollows:

"We avre 1n receipt of your bulletin on
the Missouri Low relating to the sale of
commerclal fertilizers and we are in
doubt as to its interpretation of the
law as 1t pertuins to us.

- "yo contemplate marketing a fertilizer
of 4-=12-4 formula under our own brand
name, direct to the consumer, which will
be the cemeteries in the State of Mis-
souri.

"Wg have recently received information
from other states that sgince we are narket-
ing direct to the consumer, it will be un-
neceggary for us to obtain a license to
market in those states, under these condi-
tions. However, we must {ile with their
gtate the type of product and the manner
in which we intend to market. Uince this
is true, in some of the other stutes, we
are wonderlng as to whether or not this
same thing applies 1n the State of Mls-
gouri. We would appreciate clarification
on thig subjecet.”
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The law referred to in the above request is irticle 14,
Chaupter 102, I. 5. iHos. 1959, The pertlnent sections oif that
article urce us follows:

sec. 14251, "Any commerclal fertillzer or
naterial to be used as a fertilizer, the
selling price of which exceeds five dol-
larg per ton, shall have stamped or affixed
to each puackage of such fertilizer, in a
congpicuous place on the outslide thereof,
by the manufacturer, importer, corporation,
company or poerson who sells or causes the
same to be sold, o.fered or exposed for
sale, & plainly printed statemcnt which
shall certify as follows:

"(1) The nwme, brand or trade-mark under
which the fertilizer 1s sold.

"(2) The name or address of the wanufactur-
er of the fertilizer.

"(3) The guaranteed chemicml composition
of the fertilizer expressed in the rfollow-
ing terms: (a) Per centum of nitrogen;
(b) per centum of uvuiluble phosphoric
acld, und in the case of an undissolved
animql bone, the per centum of insoluble
phosphoric acid ; (c¢) por centum of potash
soluble in distilled water. In case the
‘composition 1s expressed in equivalent to
ermonia, etc., in addition to the above, it
shall be clearly and unequivocally shown
thut such terms are used merely as equiva-
lents und not used to represenb additional
plant food."

Sec. 14252. "Before any commercial ferti-
lizer or material to be used us a fertl-
lizer, the selling price of which excoeds
five dollars per ton, is sold, oifered or
exposed for sule in this state, the manu-
facturer, importer, corporation, company or
person who sells or causes the same to be
sold, oifered or exposed for sale, shall
file annually for registry with the Mis-
sourl agricultural expeiriment gstutlion at
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Columbid, a statenent which shall certify

“ag Tollows

"(1) The nawme, brand, or trade-mark under

w(2) tho name and address of the manufuc-
turer ol the fertilizer;

n(3)  the buurunteed chemiocal composition
of tho iertillzar, exjressed in the follow=-
ing terms: (a) Per centum of nitrogen;

(b) per oentum of' available phosphorio acid,
and in tho case of an undisgssolved bone, the
?er ceribua of insoluble phosphoric acid;

¢) per centum of potash soluble 1n dis-
tilled,water.ﬂ

Sec. 14255. "livery manufucturer, limporter.

> person shall pay to sald experiment sta-
tion for the labels or tags reguired by
them under section 14254 of this article,
the sum of one-~hualfl cent each for tags or
lubels to be attached to packages weighing
ten poundes or less; tho sum of one cent for :
tags or labels to be attuched to bags or
packages weighing more than ten pounds and
not more than fifty pounds; the sum ol one
and one-half cents for tups or labels to be
attached to bayu or puckages welghlng more
than fifty pounds sznd not more than one hun-
dred pounds; wnd three conts cuch for tugs
or labels to be attached to vags or packapes
weighing more thun one hundred pounds and
not more than two hundred pounds, and when
fertilizers wre shipped in bulk there shall
be attached one tay cogting three cents for
each two hundred pounds thereof. The money
s0 paid shall be used for defraying the ex-
penses of suid experiment station in belB-
tering and keepins a registry of the stute-
ments required under section 14202 of thisgs
article, for collecting samples in the opon
market, for making or causlng to be nmwmde the
analysls of samples for supplying the labels
or tags, for practicul and sclentific experi-

ments in the value and proper use of com-

mercial fertilizers, und Tor publlishing the
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results of same and Tfor such other work,
investigetions und publications as muy be
of pructical use to the farmers of the
state."

Sections 14256 and 14257 require the director of the
agricultural experiment stution to cause to be collected
from the open market semples of all brands of rertiligzer
gold in the stute during the year, and to cause to be mude
a chemical analysis of such samples. :

Section 14258 prohibits the sale oi certain typea of
fertilizer unless a plainly printed statement of' such fact
be affixed to every such package.

Section 14259 mekes a violation of sny of the provi-
sions of the article u mlsdemeanor.

The corporatlon forwarding the request appurently
doubted the application of this law to thelr product on the
ground that, since it was being sent from outside the state
to a consumer within thig stete, it was u trunsaction in
interstate commerce, and for that reason exempt from legis~
lation enacted by this state,

The provision of the Constitutlion of the United ututes
- which might bear on the gyuestlon at hend is clause 3 of Sec-
tion 8 of irticle I, which provides:

"The Congress shall huve power: » * ¥

"To resulate commerce with foreign ne-
tions, und uamong the several states, and
with the Indian tribes; AR Ok

While the above section doeg congtitute a grant of
power to the Federal Government to control commecrce bobtween
the statesg, the courts huve continuously recognized the rule
thiat the stubes retalned as a part of thelr general police
powers the right to protect the health, sulety and morals of
“the citizens of the states. By the enactment of nondlscrimi-
natory laws which have as thelr object such protection, such
lawsg arc volid, even thougli they muy incldentully constitute
g burden on interestute commerce, if fruud or imposition are
prevented thereby.
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A law very similar to the iMissouri law set out above
was involved in Patapsco Guano Co. v. Board of Agriculture
of Nowxth Carolina, 42 L., id. 191, 171 U. 5. 345, o declsion
by thoe United States suprems Court. In that case a statute
of’ North Carolina required that overy bag, barrel or other
package of Tertilizer offered for sale must huve afflixed
thereto o label or gtamp setting forth tho nume, location
and tradenark of the manufacturer, the chemical composition
o' the contents, ¢nd the real percentage of certaln speci-
Tied ingredients. & Turther provision required an agri-
cultural cxperiment station counnected with the Universlty
of Worth Cerolins to employ & skilled chemical analyst
whogse duty 1t was to obtaln sanples ond analyze samples of
commercial fertllizer obtalned on the open market. Further
provision required the manufacturers of such products to
pay & churge of twenty~iiveo cents per ton on such fertili-
zers for each filscal yeamr, end penalties were provided for
noncomplicnee with the act, It cen readily be seen that
these stututes were ulmost identical with our own, even asg
to the clinrge Tor inspection.

The law was attacked on the ground that it violated
the third cluuge of Section 8 of «rticle I, supra, that the
charge to be pald was so excesgive that 1t could not be sus-
tained as a legltimatce inspection law or as a vulid exercige
of the police power, and because 1t did not relate to the
. health, morals or swfety of' the community. In rejecting

these claims, the opinion stoted, 1. c. 195, 196 EL. Ld.) s

YIngpection laws ere not in thenselveg regu-
lations ol commerce, end while thelr object
frequontly is to improve the guallity of arti-
¢leg produced by the labo. of u country and
it thom for exportation, yet they are quitse
ag often simed w«t fitting them, or determin~-
ing their fltness, for domegtic use, ond in
go doing protecting the citizen from lraud,

~ Necesgsarily, in the latter aspect, such laws
are applicable to articles imported into, as
well as to articles produced within, o state,

b SN R S SO S
"Whenever lnspection laws act on the subject
before it becomes an article of cowmserce they

are confessedly valid, and also whon, although
operating on articles brought from one sgtate

A
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into another, they provide for ingpection
jn the excrcise of thut power of self-
protection comwonly called the police pow
GI‘. . - .

"No doubt cun be entertained of this where
the inspectlion ig munifestly intended, und
calculated in good fuith, to protect the
public health, the public norals, or the
public safety. !innesotu v. Burber, 136

U, G, 813, (541455, 5 Inters. Com, Zop. 185).
4nd 1t hwus now been determined thet thls is
50, 1if tle object of the inspection is the
prevention oi' imposition on the publie gen-

erally. b o A % %

"Where the subjeet is of wide importance to
the community, the consequences oi fraudu~-
lent practices generally injurious, and the
suppresazion oi such frauds matter of publlc
concern, it is within the protective power
of the state to intervense. ILaws providing
Tor the inspection and grading of flour, the
inspoection and regulution or welghts and
measures, tlie welghing of coal on public
scoles, and the liks, are all competent ex-~
ercises of that power, ond 1t is not per-
celved why the prevention of deception in
the adulteration of fertillzers does not fall
within 1ts scope.

- e Py <ie 2. “t.
IR N S S S

"The aet of January 21, 1891, must be re-
garded, then, as an act providing for the in-
gpection of Tertilizers and fertilizin: ma-
terials in order to prevent the practice of
imposition on the people of the gtate, uand-the
charge of 25 centbs per ton as intended merely
to defray the cost of such inspection. It be-
ing competent Lor the stabe to pass laws of
tils churacter, does the requirewment of in-
spectlon and payment ol its cost bring tho act
into colllslon with the cownerclial power vested
in Congress? Cleourly this cunnot ne so as to
foreign commerce, for cluusc two of section 10
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of article 1 expressly recognlzes the va-
1idity of stute lnspection laws, und allows
the colleetion of the amounts necegsary for
thelr execution; and we think the same
principle must apply to interstate commercs.
In wny view, the effect on that commerce is
indirect and inocldental, «nd 'the Constitu-
tion of the United States does not sscure to
anyone the privilege of defruuding the pub-
liC.'" ’ .

There are meny other decislong to the game effect clted
in the above case, In Savage v, Jones, 86 L, bd. 1185, 285
U, S, 501, a law enacted by the State of Indiana, very similar
to the Missouri fertilizer law, but applying to commercial
- livestock feed, wus under attuck because of a supposed con-
flict wlith the Federal Constitution as it relsted to inter-
gtate commerce., In sustaining the validity of the act, the
court said, 1, c. 1191 (L., &d.):

"The evident purpose of the statute ls to
provent froud and lmposition in the sale of
food for domestlc animals,--~a amatbter of great
impnortance to the people of the state. Its
reqguirements weore directed to that end, and
they were not unreaosonable., It was nobt alumed
at interstate commerce, but, witiout discrim-
ination, souzht to promote fair deuliny in
the described wurticlés of ifood. The pructics
ol selling feeding stuffs under general de-
seriptions guve opportunity for abuses which
the leglglature of lIndianc determined to cor-
rect, and to safeguard egainst deception it
reguired o disclosure oi the ingredicents con-
tained in the composition. > * * &

w X Pyt when the loesl police regulation
has reel reletion to the suituble protection
of the pcople of the glate, and ls reasonable
in its requirements, 1t 1s not invulid beecause
it mey incldontally affect intorstate commerce,
provided it doeg not conflict with leglslation
enucted by Congress pursuant to its constitu-
tional ucuthority., * © * W
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The latter case lntimutes thut legisletion by Congress
concerain:; the interstate shiomont and sales o Fertilizer
might aifect tiie validity ol stute laws on the swae subject,
anc 1t is mentioned for that reason. 4 search oi' federal
leglslation fauils to disclose any such enactment, ulthough
legiglation jing besen passed on u variety oi other products.

COLNC LU LON

In view oi tie avove authorities, i1t ls our opinion
that commercial fertilizer munufactured outside the state of
Misgouri .und sold within the gtute ls subject to the provi-
siong of sritlecle 14, Chapber 102, k. ol Mo, 1959, even though
such sules ure made wnd the products dolivered in interstate
COLILOrce.,

Respectfdlly submitted,
A0BaARY 1, HYDGR
agsigbant Attorney General

APTROVEDS

J". .‘lll\ [ ] ‘l‘.’aYLOL\)
Attorney General




