
•• -#) 

? 
I 

) 

..,...]-· •>' •• • LINCOLN UNIVERSITY: Re: The provision in House 'Bill #361 passed 
by the 63rd General Assembly does not 
restrict the use of money appropriated 
for the tuition of students in out~state 
institutions to those institutions which 
tax-supported 

August 29, 1945 

.Mr. Sherman D. Scruggs 
Acting Secretary, Board of Curators 
Lincoln University 
Jefferson City, Missouri 

Dear Mr. Scruggs t 
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We have your letter of August 13, 19451 in which you re• 
quest an opinion of this department regarding the use of funds 
appropriated in Rouse Bill #361 for the payment of tuition and 
other fees of negro etudents, who are residents of the State of 
Missouri, in out-state institutions qf higher education, euoh 
tuition arrangements being pursuant to Section 10779, R.s. Mo., 
1939. Pointing out that House Bill #361 limits the use of the 
funds appropriated to tuition and other fees in tax-au~ported 
institutions of other states, your request reads-ai fo lowes 

n2·. The Curators seeks an opinion .from the 
Attorney General as to whether those students 
who are already pursuing courses in the non• 
tax-supported institutions may continue their 
oourses to completion with the use of the funds 
provided under this measure and arso that those 
students whose attendance at such institutions 
has already been arranged for to begin in 
September, 19451 may also be permitted to use 
the fund for such attendance." 

As stated in your letter. Section 10779 1 R.s. Mo., 1939 
reads as followet 

"Pending the full development of the 
Lincoln University, the Board of Curators 
shall have the authority, 1f and when any 
qualified negro resident so requests~ to 
arrange for his attendance at a college or 
university 1n some other state to take any 
course or to study any subjects provided 
for at the State. University of Missouri, 
and which are not taught at the Lincoln 

. University, and to pay the reasonable 
tuition .fees for such attendance." 

are 
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Mr. Sitcrlnan Scruggs August 20 

Tl•.o pertinent provision of House Bill #361, as truly agreed ' 
to and finally passed, reads at page 24, as follows• 

11 [1ection 2 • 1l'here is hereby appropriated out 
of the State Treasury for Li'ncoln Universi t:/ 
paya.l)le out' of the General Revenue fund for 
ti.:.e year beginning July 1, 1945 and ending 
June 30, 1946 tl1e sum of Twenty ~rhousand Dollars 

. (~~2o,ooo.oo) for t -e payment of tuition and 
other student .fees of negro residents of 
tiJ.e ~\tate of Missouri at any tax. supported 
institution of higher education of any 
other state. Wi•ere the Board of CurutoPs of 
Lincoln University shall have arranged f'or 
the attendance of such studen.ts to take 
any course or tq study any au·bjects J>ro• 
vided for at the State University of 
Missouri, and which are not taught at 
Lincoln University.·" 

Section 23 1 Article III, Constitution of 1945, reads as 
follows: 

"No bill shall contain more than one sub­
ject which shall be clearly expressed in·; 
its title, except bills enacted Under the 
third exception in section 37 of this art­
icle and general appropriation billa, w'h1ch 
may embraoe the various subjects and ace­
aunts for which moneys are appropriated." 

Legislation of a general character cannot be included in an 
appropl~iation bill. State ex rel. Gaines vs. Canada (1937) 113 
s. lN. (2d) '783, 342 "!',IIo. 121; State. ex rel. Davis va. Smith (1934) 
?5 B. w. (2d) B28, 335 Mo. 1069; State ex rel. nucllor ve., 
~·hompson ( 1926) 316 Nlo. 272, 289 s. W. 338. 

In ntate ex rel. Gaines vs. Can"lda (1937') 342 mo. 121, the 
Supreme Court of :\'IIissouri had before it the question of whetL.er 
an appropriation Act, providing funds for tl1e payment of tuition 
fees for attendance of negro students at the ·university oi' any 
adjacent state, could provide that the total amount paid should 
not exceed the difference between the registration and incidental 
fees ctJ.nrged i-Jy the IJnivel'si t~r of Missouri to resident students 
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and the school attended for similar courses. 'fhe quostion in the 
case was whether the proviso as to tlie maximum amount which could 
be paid was constitutional under Section 28 of Article IV of the 
Constitution of' 1875, which provided as is provided in section 
23 of Article III of the Constitution of 1945, that no bill 
shall contain more than one subject which shall be clearly ex­
presaed in its title. 'I'he court held said proviso unconstitut­
ional and that legislation of a general charactel" cannot be 
included in an appropriation bill. The court said, l.c. 136: 

;;. -!~< "The proviso in the 1935 act which attempts 
to limit the authority of the board of cur• 
atore to the payment o£ the diff'erence be­
tween the tuition in Missouri and in the ad­
jacent states is unconstitutional and void. 
A general statute (Sec. 9622, R. s. -1929) 
authorizes the board of curators of Lincoln 
·University to pay the reasonable. tuition 
fees of negro residents of Missouri ror 
attendance at the university of any ad• 
jacent state •. This statute cannot be re­
pealed or .amended except by subsequent . 
general legislation. Legislation ot a 
general character cannot be included in 
an appropriation bill. To do so would 
violate Secti·on 28 of Article IV of the 
Constitution which provides that no bill 
shall contain mo:t~a than one subject which' 
shall be clearly expressed in its title. 
There is lJ.O question but what the mere 
appropriation of money and the amendment 
of section 9622 1 a general statute grant­
ing certain authority to the hoard of 
curators, are two different and separute 
subjects. (state ex rel. nueller vs. 
Thompson, 316 Mo. 272, 289 s. w. 338; 
~ita te ex rel. Davie v. Smith, 335 Mo • 
1069, 7 5 S. W. ( 2d) 828. ) '11J:1e valid and 
invalid portions of the statute ure 
separable.. If we disregard the invalid 
proviso there is left a·complete work ... 
a·ble sta. tu te which app1'op1•la tee thG sum 
of $10 1 000 for the purposes ttJe:pein 
named. * -1:- o~:- -1~" 

We think the broad quostion in tho Gainos case was identical 
with that presented in your letter of August 13, 1945, i.e. whett:t.e.r 
an approprio.tion hill could l'estriot and limit the uf;le of funds 
by Lincoln University- for tuition purpooes to certain cases 
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when there was a general statute (Sec. 10779- sup~a,) regarding 
the use of the fund which set out the manner in which the tuition 
was to be paid and in what instances. 'l'he only dif.f'erenoe be• 
tween the facts of the Gaines oase and those presented at this 
time, was that at the time the Gaines oase was decided, the 
statute provided that tuition should be pa~d to schools in "ad­
facent states," whereas, the present statute p~ovidea that aaid 
tuition may be paid in "some other state.'' . This difference ia 
not material to the que.etion involved and does no~ affeot the 
application of the Gaines case to the present statute. 

The title of House Bill #361 shows it to be an appropriation 
bill and an appropriation bill onlJ• However,.in Section a ot 
the bill, at page 24 1 it attempts to limit the use of the funds 
for tuition of negro atudents in outstate institutions to tax­
suf;eorted institutions. It thus attempts to pass g~neral ieg• 
is a€1on regarding the use to which the fund is to be put and 
therefore, attempts to pass general legislation in an approp• 
riation bill. · · -

·General legislation cannot be included in an appropriation 
bill for the reason that such an inclusion violatea the Oonstit• 
utional provision against including more than one subject in a 
legislative enactment. State ex rel. Gaines, supraJ State ex 
rel. Davia vs. Smith, suprar State ex rel. Huellel' vs. Thompson, 
~n. .. . 

While the above cases were decided under the Constitution of 
1875, that Constitution contained the identical provi~ion now 
found j,.n Section 23, Article III, Constitution of 1945, and these 
oases are thus controlling in interpreting Section 2~, Article 
III of the Constitution of 1945. 

We think, therefore, that that portion of House Bill #361 
.limiting the .use of the tuition funds to trtax-supported" !net.., 
itutiona is void-as violative of Section 231 Article III of the 
Constitution of 1945. 

The question which then arises is whether the entire sec­
tion appropriating funds for tuition is invalid or merely that 
part limiting the use of such funds to provide tuition at tax­
supported institutions. 

The law is well settled in this state that, although a 
statute may be invalid or unconstitutional in part, the part 
that is valid will be sustained where it can be separated from 

/ 

the -part which is void. State ex rel. Hueller vs. Thompson, supra; 
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State ax rel. vs. Biggar (1944) 178 s. w.(2d) 347J State ex rel. 
vs. Taylor (1909) 224 Mo. 474J State ex rele vs. Gordon (1911) 
236 Mo. 142; State ex inf. vs. Washburn (1902) 167 Mo. 680. I~ 
is held that the void portion is separable if, (1) when the un• 
constitutional portion is stricken out, that which remains is 
complete and capable of execution and, (2) the context indicates 
the Legislature intended the provision to be considered as a 
whole and would not have enacted the residue independently of 
the void portion. 

Measured by these canons of law, we think the vo1d.portion 
of the section regarding fund• for tuition is ~separable from the 
rest of the bill. The words "tax-supported" can be removed from 
Section 2 of the Act and the section then reads in such a manner 
as to be in. substantial accord with the provision of Section· 
10779, R. s. Mo. 1939. It is complete and logical, and capable 
ot execution. Thus, the section can and does ·stand independently 
arter the void portion is removed. 

There is no valid reason for assuming that the Legislature 
would not have passed the Act without the void portion or Sec• 
tion 2. In State ex rel. vs. Gordan, supra, the court, in dis• 
cussing the question of whether the X:,egislature would have passed 
an appropriation Act for a game and fish protection tund without 
a provision that none or the money should be available "so long 
as the present state game and fish co~ssioner remains in this 
office or is in anywise with the office of State Game and Fish 
Commissioner, except the salaries and accounts due at the time 
of the approval of this Act," said that the fact that the State 
Game and Fish Commission was an important department of the 
State and it was necessary that funds be provided therefor, should 
be considered in determining whether the Legislature would pass 
a bill without the void portion relating to the present Game and 
Fish Commission. The Court said, l.c. 172s 

"* ir ?1-The questions are thus presented 
whether the proviso was the inducement 
for making the appropriation and whet­
her the belief is warranted that the 
Legislature would not have made the 
appropriation had it known that the 
proviso would not be carried into 
effect, 

"In the consideration of ·t;hese questions 
great influence must be given to the 
duty of the Legislature to make prov­
ision for the support of the public instit­
utions of the State. One of the first and 
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most important questions confronting 
every form of organized government is 
that of raising and supplying the nee• 
essary funds to meet the legitimate 
expensea of government, including the 
support of those public institutions 
which enl,ightened sentiment has deem• 
ed essential to the general well-being 

/ ot the·people. Under the genius of our 
system of government and that from which 
it was evolved, this function has alwaY,& 
been regarded as peculiarly within the 
province of the lawmaking body. .And 

.under our State Constitution the necess­
ity tor making such provision for carrying 
on .. the government of the State, more than 
any other one cause, makes imperative the 
biennial convening of the General Assembly. 

, 

"There are many reasons why the Forty•Sixth 
General Assembly must have recognized the 
importance to the people of the State of 
making provision fo~ the support of the 
game department, and the fact that. 1t did 
appropriate the sum of ninety thousand 
dollars therefor clearly shows that it did 
not tmderestimate the full import of that 
dutY•* * *" 

The Court held the provision did not invali'date the entire 
appropriation. 

/-,,,, 

It is as necessary to provide funds for educational purposes 
as for fish and game purposes.· The one is as much an essential 
duty of the State as the other. We are, therefore, of the opinion 
that the portion of House Bill #361 limiting the use of the funds 
to tax-supported institutions is separable from the remaining 
portion of Section 2 of that bill. 

CONCLUSION 

It ie, therefore, the opinion of this department that the 
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. . 
moneys provided for in House Bill #3611 passed by the 63rd Gen• 
eral Assembly, may be used for the payment of the tuition of 
negro residents of the State of Missouri who have been attend­
ing, or wil~ attend, in the ooming term, institutions or high•_ 
er education in any- other state even though such 1nstitut1-ona 
are not tax-supported. 

APPROVED I 

J'. E. TAYLOR 
Attorney General 

SNCnnw 

Respectfully submitted, 

SMITH N. CROWE, JR. 
Assistant Attorney Gen~ral 


