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:\LINCOLN UNIVERSITY: Ret: The provision in House Bill #361 passed

by the 63rd General Assembly does not
restrict the use of money appropriated

for the tuition of students in out-state
institutions to those institutions which are
tax-supported

August SQ; 19456 F [ L E D

L\ JY

"Mr, Sherman D, Scruggs

Actling Secretary, Board of Curators
Lincoln University

Jefferson City, Missouri

Dear Mr. Scruggss

We have your letter of August 13, 1945, in which you re=
quest an opinion of thls department regarding the use of funds
eppropriated in Fouse Blll #361 for the payment of tultion and
other fees of negro students, who are residenta of the State of
Missourl, in out-state institutions of higher education, such
tultion arrangements belng pursuant to Section 10779, R.S5., Mo.,
1939, Polinting out that House Bill #361 limits the use of the
funds approprlated to tultion and other fees in tex-supported
institutions of other astates, your request reads as ?oglowsx

"2, The Curators seeks an opinion from the
Attorney Generel as to whether those students
who are already pursulng courses in the non=-
tax=-supported institutions mey continue thelr
courses to completion with the use of the funds
provided under this measure and also that those
students whose attendance at such instltutions
has already been arranged for to begin in
~September, 1945, may also be permltted to use
the fund for such attendance."

As stated in your letter, Section 10779, R.S. Mo., 1939
- reads as followsi

"Pending the full development of the
Lincoln University, the Board of Curators
shall have the authority, if and when any
qualifled negro resldent so requests, to
arrange for hls attendance at a college or
unlversity In some other state to take any
course or to study any subjects provided
for at the State Unlverslty of Mlssourl,
and whleh are not taught at the Lincoln
_Unlverslty, and to pey the reasonable
tuition fees for such attendance."
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e portinent provision of House 5111 #361, as truly agreed
to and finally passed, reads at pege 24, as followss

"oeetion 2. ‘There 1s nereby appropriated out
of the State Treasury for Lincoln Univewrsity
payable out of the General Revenue fund for
e year veginning July 1, 1945 und ending
June 30, 1946 ti:ie sum of Twenty Thousand Dollars
. ($20,000,00) for % e payment of tuition and
other student fees of negro resldents of

the State of Missouri at any tax supported
inatitution of higher education of any |
other state w:ere the Board of Curatowrs of
Iincoln University shall have arranged ior
the attendance of such students to take

any course or to study any subjects pro=-
vided for at the State University of
Mlssouri, and which are noti taught at
Lincoln University."

Seetion 23, Article III, Constlitution of 1946, recads as
followss

"No bill shall contain more than one sub-
ject which shall be clearly expressed in:
its title, sxcept bills enacted under the
third exception In sectlon 37 of this arte-
icle and general approprlation bills, whilch
may embrsoe the various subjects and ace=
ounts for which moneys sare appropriated.®

Legislation of a general character cannot be included in an
appropriation bill. State ex rel. Gaines vs. Canada (1937) 113
Se We (2d) 783, 342 fio. 121; State ex rel. Davis vs. Smith (1934)
75 e We (24) 8328, 335 lioe 10693 State ex rel. ilucller vss
Thompson (1920) 316 lio. 272, 289 S. W. 338,

_ In State sx vel. Gaines vs. Canada (1937) 342 io. 121, tihe
Supreme Court of lilssouri had vefore it the question ol whether
an appropriation Act, providing funds for the payment of tuition

fees for atiendance of negro students at the University of any
adjacent state, could provide that the total amount pald should
not exceed the difference between the regilstration and incidental
Tees charged oy the University of Mlssouri to resident students




Mr. Sherman Serugss - _ August 20, 1945

and the school attended for similar courses. 'The questlon 1n the
case was whether the proviso as to the maximum amount whiech could
be pald was constitutional under Section 28 of Article IV of the
Constitution of 1875, which provided as 1s provlided in Section
23 of Article III of the Constitution of 1945, that no bill

shall contaln more than one subject which shall be clearly ex-
presced in its title. ‘the court held said proviso unconstitut-
ional and that legislation of a general character cannot be
included in an asppropriation billes The court sald, l.c. 1363

# 4% "The proviso in the 1935 act whlch attempts “
to limlt the authority of the board of cure
ators to the payment of the difference be-
tween the tultion in Missouri and in the ad-
jacent states 1s unconstitutional and vold.
A peneral statute (Sec. 9622, R. S. 1929)
authorizes the board of curators of Lincoln
‘University to pay the reasonable tultion
fees of negro residents of Missourl for
attendance at the university of any ad~
jacent state. Thlis statute cannot be re=-
pealed or amended except by subsequent
genersl leglalation, Leglslation of a
general character cannot be included in
an appropriation blll. To do so would
violate Section 28 of Article IV of the

" Constitution which provides that no bill
shall contain more than one subject whielk
shall be clearly expressed in 1lts title.
There is no qusstion but what the mere
appropriation of wmoney and ithe amendment
of Section 9622, a general statute grant-
ing certaln authority to the board of
curators, are two different and separate
subjects. (State ex rel. llueller vz,
Thompson, 316 lios 272, 239 S. We 3383
“tate ex rel. Davis ve Smith, 335 lo.
1069, 75 8. Vi.(2d) 828.) The valid and
invaelid portions of the statute are
separable. If we disregard the invalid
proviso thore is left a complete work-
able statute which appropriates thoe sunm
of $10,000 for the purposes thorein
named, 3 3% 4 "

We thinlk the broad question 1ln the Gaines case was ldentical
with that presented in your letter of August 13, 1945, i.e. whether
an appropriation b1lll could restrict and limit the use of funds
by Lincoln Tmiversity for tuition purposes to eertain cases
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when there was a general statute (Sec, 10779, supra,) regarding
the use of the fund which set out the manner in which the tultion
was to be pald and ln what instences. The only difference be=
tween the facts of the Galnes case and those presented at this
time, was that at the tlme the Galnes cese was decldsd, the
statute provided that tultion should be paid to schools in "ad-
facent states," whereas& the present statute provides thet said
tuiltion may be pald in "some other state." . This difference is
not material ‘to the question involved and does not affect the
application of the Galnes case to the present atatute.

The title of House Blll #361 shows it to be an appropriation
b1ll and an appropriation bill onl{ However, in Section 8 of
the bill, at page 24, it attempts to 1limit the use of the funds
for tultlion of negro students in outstate institutions to tax-
supported institutions, It thus atbtempts to pass genoral leg-
isf&EIon regarding the use to which the fund is to be put and
therefore, attempts to pass general 1eg181ation in an approp=-
riation bill . ‘

‘General legislation cannot be 1ncluded in an appropriation
P11l for the reason that such an inclusion violates the Constit-
utional provision against including more than one subject in a
legislatlive enactment., State ex rele. Galnes, supraj; State ex
rel, Davis vs, 8Smith, suprag State ex rel. Hueller VS, Thompson,
BUpPre e«

While the above cases were declded under the Constitution of
18785, that Constitution contained the identical provision now
found in Sectlon 23, Article III, Constitution of 1945, and these
cases are thus controlling in 1nterpreting Section 23, Article
III of the Constitutlon of 1945,

: We think, therefore, that that portion of House Bill #361
1imiting the use of the tultion funds to "tax-supported" inste
itutions is vold as vioclative of Sectlon 23, Article III of the
Constitutlion of 1946.

: The questlion which then arises is whether the entire sec~

tion eppropriating funds for tultlon 1s invalid or merely that
part limlting the use of such funds to provide tuition at tex-
supported institutions.

The law 1s well settled in thls state that, although a
statute may be invalid or unconstitutional in part, the part
that is valld willl be sustained where 1t cen be separated from
the part which is void. Stete ex rel. Hueller vs. Thompson, supraj
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State ex rel. vs. Blgger (1944) 178 8, W.(24) 3473 State ex rel.
vse Taylor (1909) 224 Mo. 474; State ex rels vs, Gordon (1911)
236 Mo, 142; State ex inf. ve. Washburn (1902) 167 Mo, 680, It
18 held that the void portion is separasble 1f, (1) when the un~
constlitutional portion is stricken out, that which remains is
complete and capable of execution and, (2) the context indlcates
the Leglslature intended the provision to be considered as a
whole and would not have enacted the residue independently of
the void portion. ' : ‘

Measured by these canons of law, we think the vold portion
of the sectlion regarding funds for tultion 1s separable from the
rest of the bill, The words "tax-supported" can be removed from
Section 2 of the Act and the section then reads in such a manner
es to be in substantiel accord with the provislon of Section
10779, R. S, Mo. 1939, It is ocomplete end loglcal, and capable
of execution. Thus, the sectlon can and does stend independently
after the vold portion is removed, ’ .

There 18 no valld reason for assuming that the Leglslature
would not have passed the Act without the void portion of Sec=
tion 8, In 8tate ex rel. vs, Gordon, supra, the court, in dis-
cussing the question of whether the Legislature would have passed
an appropriation Act for a game and fish protectlon fund without
& provision that none ©f the money should be available "so long
a8 the present state game and fish commlssloner remains in this
office or is in anywise wlth the office of State Geme and Fish
Commissioner, except the salarles and accounts due at the tlme
of the approval of this Act," sald that the fact that the State
Game and Fish Commiseion was an important department of the
State and 1% was necessary that funds be provided therefor, should
be considered in determining whether the Leglslature would paas
a blll without the vold portion relating to the present Game and
Fish Commission. The Court sald, l.c. 1722 _

"% 4 stThe questlions are thus presented
whether the provliso was the inducement
for maklng the approprlation and whet=
her the belief 1ls warranted that the
Leglslature would not have made the
.appropriation had 1t known that the
proviso would not be carried into
oeffect.

"In the consideration of these questlons
great influence must be glven to the

duty of the Leglslature to meke prove
1slon for the support of the public instit-
utions of the BState. One of the first and
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most important questinns confronting
every form of organlized government is
that of raising and supplying the nec-
essary funds to meet the legltimate
expenaes of government, including the
support of those public institutions
which enlightened sentiment has deem=

- 8d essentinl to the general well-being

. of the people, Under the genius of our
system of govermment and that from which
it wes evolved, thls function has always
been regarded as pecullarly within the

- - province of the lawmaking body. And

- wunder our State Comnstitutlion the necess-
ity for making such provision for carrying
on. the governmment of the State, more than
eny other one ocause, makes imperatlve the
biennial convening of the General Assembly.

"There are many reasona why the Forty-Sixth
General Assembly must have recognized the
importance to the people of the State of
making provision for the support of the
goeme department, and the fact that 1t 4ild
approprliate the sum of ninety thousand
dollars therefor clearly shows that 1t did
not undereatimate the full import of that
duty et # #"

The Court held the provision dld not 1nvalidate the entire
appropriation,

It 1s as necessgary to provide funds for educational purposes
as for fish and game purposes. The one 1s as much an essential
duty of the State as the other, We are, therefore, of the opinion
that the portion of House Bill #361 limiting the use of the funds
to tax-supported institutions is separable from the remaining
portion of Section 2 of that bill,

CONCLUSION

It is, therefore, the opinion of this department that the
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moneys provided for in House B1lll #3681, passed by the 63rd Gen-
eral Assembly, mey be used for the payment of the tuition of

negro residents of the State of Missourli who have been attend-
ing, or will attend, in the coming term, institutions of high=

er educatlon in any other state even though such institutions
sre not tax-supported. '

Respectfully eubmitted,

SMITH N. CROWE, JR.
Assistent Attorney General

7

APPROVED3

Attorney General
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