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Honorable Theo. R. fichneider
Prosecuting Attorney

Bates County :

Butler, Missourl

Dear Mr. Schneider:

i This will acknowledge your letter of May 11,
1945, requesting an opinion from this Department on
two propositions incident to the administration of
Chapter 101, K. S. Mo, 1939, which constitutes the
township organizatiqn law of this State, Your letter
states:

"Bates County 1s under township or-
ganlzation and one of the townships
hasg three speclal road dilstricts ex-
- ¢cept for & small acreage., Assess=

( ments are made and taxes are collect-
ed by each of the road districts for
the maintenance of the roads within
the district. The township also levies
and collects a townsghip tax and each
year hae been accumulating a surplus
of funds in thls account,

"Section 14015, Revised Statutes of
Missourl, 1939, provides that surplus
funds of this nature shall be held by
the townahip trustee until needed to
pay townghip expenses, 'The guestion
involved 1s whether or not after the
township expenseg have been entirely
discherged the surplus remaining can
be divided among the special rosd dis-
tricts within the township,

"I would appreciate an opinion 1in the
premlises at your earliest convenience,
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: "I would also appreciate an opinion’

. as to whether or not a townshlp may
legully 1ssue warrants ageinst anticl-
pated taxes within a glven year,"

Your first question is whether or not after town-
ship expenses have been fully dlscharged, any surplus funds
remaining may be divided among speeial road diatricte with-
in such township. ‘ ,

Section 13933, Artiele 2 of said Chapter 101 defines
the powers of townships under townshlp organlzatlon, such
powers to be administered by and through a board of dlrect-
ors for each townshlp created under the provislons of Sec-
tion 13976 of Article 9 of said Chapter 101,

The third and'fourth subdivisions of seid Section
13933 of Artiecle 2 of sald Chapter 101, are as follows!

"# 4 # third, to make such contracts,
purchase snd hold personal property,
and so mueh thereof as may be necessary
to the exerclse of 1lts corporate or ade-
ministrative powerasj fourth, to make
such orders for the disposition, regu-
latlon or use of itas corporate property
as may be conducive to the interest of
the inhabltants thsreof; LA

‘Section 13934 of said Artiele 2 of sald Chapter 101
1s as follows:

"No township shall possess any corporate
powsrs, oxcept such ag are enumerated or
granted by thls chapter, or shall be
apecially given by law, or shall be nece
essary to the exercise of the powers so
enumerated or granted,"

Section 26(a) of Artiecle 6 of the New Constitution
of Missouri, using almost the exact language of ZJection 12,
Article 10 of the old Conatitution of thls State, provides:

"No county, c¢lty, iIncorporated town or
village, school district or other politi-
cal corporation or subdivision of the
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state shall become indebted in an amount
excesding in any year the income and reve-
nue provided for such year plus any un-
encumbered balances from previous years,
except as otherwise provided in this Con-
gtitution." . :

-

Section 13985 of Artiole ) of said Chapter 101, and
also Sections 8821 and 8822, Article 17, Chapter 46, pre-
seribe the method to be followed by the township bosrd of
directore in levying; collecting and preserving texes to
finance the township affalrs. Said Section 13985 requires
a different and aspecial levy for road and bridge purposes
and apeclal bridge tax, aslde from general townsghip funds,

It appears that the whole plan for levying and col-
lecting road and bridge taxes in such townships was sepaw-
rate from general taxes under the termms of the old Consti-
tution and so remains under the new Constitution. Section -
" 11 of Article 10 of the new Constitution ‘sets forth the
amount of levy for general purposes of countles and municile
pallties, according to assessed valuation of property In
such counties,

Section 12 of Article 10 of the new Constitution
reads as followst

"In addition to the ratea authorized in
gection 1l for county purposes, the county
court in the several countles not under
township orgenizstlon, the township board
of directors in the countles under towne
shlp organization, and the proper admine-
1strative body in countles adopting an
alternative form of government, may levy
an edditional tax, not exceeding thirty-
five cents on each hundred dollars agsess=
ed valuatlon, all of such tax to be col=
lected and turned in to the county treas-
ury to be used for road and bridge purs
poses,s In addition to the above levy for
road and bridge purposes, 1t shall be the
duty of the county court, when so autho-
rized by a majority of the qualifled
electors of any road distriect, general or

\
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"speclal, votlng thereon at an electlon
held for such purpose, to make an ad-
ditional levy of not to exesed thirty-
five cents on the hundred dollars as-
gsessed valuatlion on ell taxable real
and tanglble personal property within
such distriet, to be collected in the
game manner ap state and county taxes,
and placed to the credit of the road
district authorizing such levy, such
election to be called and held in the
manner previded by law.

"Nothing in this section shall prevent
the refund of taxes collected here-
under to c¢itles and towns for road and
bridge purposes."

It appears from your letter where it states: "The
townshlp also levies and collects a township tax and each
year has been accumulating a surplus of funds in this ac~-
count," the surplus you mentioned as having been accumulated
in the township funds is derived from such general townahip
tax levied end collected for township expensea, and not
from assessments made for road and bridge purposes for the
three special road districts mentiloned aus existing in this
~townshilp. .

Section 14015, Article 12, Chapter ;01, R. &4 Mo,
1939, mentioned in your letter as the basis for your first
ingquiry, provides:

"See, 14015, Surplus tax money, how held,==
VWhenever any greater emoynt of taxes shall
be assessed in sny township than the towne
ship charges thereof, and its proportion of
tax and county charges the surplus shall

be pald by the collector to the trustee of
the townshlp, who shall hold the BENS Un-
t11l needed to pay township expenses."

The case of Jenasen vs. Wilson TP Gentry County, 145
Se W, (2d) 372; was a case construing the townshlp organiza=-
tion statutes., In that oase the Court was particularly con-
strulng the effect and inviolabllity of Sectlion 12301, L. .
Mo, 1929, which 1s our present Section 13978 of Article 9 of
sald Chapter 101, u. &. Mo, 1939, 1In holding that the terms
of said Section 12301 whre mandatory and thst no elaim could
be allowed by the townshlp dlrectors unless it was verified
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by affidavit, and in holding that all of these township
organization statutes were enaoted to safeguard the pub-
lie funds of the tommahip, end that to permlt the viola-
tion of any of them would be to eopen the door to fraud,
our Supreme Court in its descision, l.o. 374, seld of sald
Seetion 12301, now Section 139781

“The terms of the statute ere so foroe~

ful and explicit s to ward off even any
shadow of a doubt about their meaning,

It could hardly be more definltely stat-

ed that a township board has no authority - .
‘to allow eny clalm whatgoever unless
tverified by affidavit.¥ Requiring such
verifieatlon of the eclalm i1g an additl on-
al safeguard to the publie funds, The
faots gtated in gupport of the clalim are
confirmed by the affidevit of the olaim-
ant, Because of the sffidavit, the claim
becomes & golemn, formel decleration state
od vefore an officer of the law to be

truej it 1s fortified beocause of the pro=,
hibition againet making & faelse affidavit."

Section 14016, supra, is couched in the same posi-
tive languege, and ita effect 1s entitled to Just as much
verity, we belleve, as the sestlon the Court was then con=
struing was entitled to and glven by the Court.

There are no other powers given to the board of
directors or to the trustee of such townshlp respecting the
disposition of funds of the townahlp or the specisl or gen-
eral road distriets within the townships further than those
econtained in sald Chapter 101, We find no authority in said
Chapter to permit this surplus funds to be divided among the
special road distriets within the townships. We think Sec-
tlon 14015 means Jjust what 1t says, and that the trustee must
hold such funds until needed to pay townshlp expenses,

OQur Supreme Court has always held ‘consistently that
publie funds are trust funds, eand that thelr disposition must
be authorized by law, The Court has likewise held consistently
thet officers and bodies politic acting through them take thelr
authority in the handling and disposition of public funds only
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from the statutes., We find no case in this State where the
Court has conatrued this particular Seetion 14015, but by
analogy we think the decision rendered by Judge Douglas in
the Gentry County case is controlling here, and therefore

all of the statutes of sald Chapter 10l, supra, are devised
for the protectlon end preservation of the public funds where
the asme are mentloned in saild statutes,

An analogou- case 1s one growing out of the handling
of school funds. Thls question wae treated in the case of
Montgomery County vs. Auchley, 103 Mo. 492, where the Court,
l.co 502, said:

"% # # The solution of thia gquestion will
depend lergely upon the power of the county
- oourts in regard to sehool funds, That
they are simply trustees of these funds
will not be disputed, All powers they
_possess In regard to them are devived

from the statutem, # % # " .

: Our Supreme Gourt in. the cese of Morrow vs, Pike Co.,
189 Mo, 610, l.0., 622, of the same questlon sald:

"% % % It 13 a trust fund, and the county
court 1s merely a trustee to carry out the
policy defined by the lawmaking power in
relation to the fund (Ray County to use v,
Bentley, 49 Mo., l.c. 242); It may not
divert the general county revenue to its
protection, and, on the other hand, 1t
can not apply the sechool fund to the pay~
ment of ordinary county debts, ¥* i # M

In the case of Hay County vs. Bentley et al., 49
llo. 236, l.c, 242, olted In the Pike County case, supra, our
Supreme CGourt*held to the same rule in the following language:

"¢ # # The County 1s not the owner

of the fundj the Litle 1is simply vest=-
ed in 1t as trustee, for convenience,

to carry out the poliey deviased by the
lawmaking power for the appropriation

and distribution of the fund., In the

D T
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care, management and control of the fund,
the County Court asts purely in an ad-
ministrative cepaclty, not as the agent
of the county, but in the performance.
of a duty specifically devolved upon 1t
by the laws of the State., There ls
nothing Jjudlclal in the exercise of ltas
functlons in this respect. The County
Court does not derive its powers from
the county, and 1t can exercise only
such powers aeg the Legislature may
choose to lnvest 1t with, Whatever
Jurisdietion 1s conferred upon 1t 1ls
wholly statutory, # # # " :

We have found no statute or declsion of our Courts
giving any authority for the surplus funds of the township
mentioned to be divided among the special road districts
within the township.

Your ‘second question 1s whether a township may legally
1ssue warrants against antlocipated taxes within a given year,

Referring agaln to Section 13933 and Section 13976,

. a8 defining the powers of townships and the dutlies of the towne
ship board, we find that the townships have the right to make
contracts, purchase and hold personal property and to use the
same and make such orders for the disposltlon thereof as may

be conducive to tho best interest of the inhablitgnts of the
township, and that the board of directors shall audit accounts
of the township officer, audit all other accounts or demanda
legally presented to them, ete. .

Section 13983, Artlcle 9, of sald Chapter 101 1is as
follows: : '

"ihen any clalm or account, or any part
thereof, shall be allowed by the townaship
board of directors, they shall draw an
order upon the townshilp trustee 1n favor

of the clalmant for the amount so allowed==-
sald order to be sligned by the president

of sald board, and attested by the towne
ship clerk and delivered to sald claime
ant "

Y Y
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By the terms of the statutes Just referred to and
quoted, when the township board carries on business for
the township the persons with whom such business ls trans-
acted may come in at any time, upon filing & claim verifled
by affidavit, and demand and receive an order or "warrant"
in acknowledgment thereof and as evlidence that such peraon .
18 entitled to be pald therefor out of townshlip funds.

The 1ssuing of the wurrant or order for the pgyment
of materlial or serviees by a township board 1s merely making
‘& promise in writing to pay. It has been held that a county
warrent is to all intents and purposes, a promlssory note of
the county. ’ i

In the case of International Bank of St. Louis vs,
Franklin County, 65 Mo. 105, l.,c. 112, Judge Sherwood so gtat-
ing sald:. , ) ' ‘

"% % # In short, it 1a to all intents
and purposes the Bﬁpmisaory note of
the county. # # # -

The same statement of the offlce and effect of a
county warrant was made by the St. Louls Court of Appeals
in the case of Steffen va, Long, 165 Mo, App. 254, 1l.,¢. 288,
where .1t 1le sald: ' ‘

"# 3 % A warrent 1s, Iin legal efflect,

a promissory note. (Intérnational Bank
of 5t. Louils v, tranklin County, 65 lo,
1050) PO N L

We think the same rules that apply to the effeect of
l1ssuing and payment of county werrants would apply to town-
ship warrants 1ln counties having sdopted townashlp organlza=
tion, '

Tho case of tlale ex rel. Vaoughan vs, Appleby et al., .
136 lio. 408, was a case where the Supreuwe Court had bhefore
it, in construlng a statute, & questlon very similar to the
second question propounded here, That wus a case also of paye
Ang county warrants, but we think 1t willl anply here as a pgulde,
here being no statute prohiblitlng the township board from so
do ing ° - .
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; The Court in the Appleby case on this point, l.c.

412, said:

M & % We must assume that the logls-
lature Intended that all just and propsr
llabilitles of the county, c¢reated in one
year, should be paid out of the revenues
and Income of that year. The provisions
for dividing and apportioning the revenues
to be collected for the year into the
varioug funds does not contemplate that

a Just demand against the county should

go unpald because the revenue appropriated
to the particular fund, out of which 1t 1s
primarily payable, may have been exhausted,
if there be money im the treasury unappro=
priated, or riot needed for the purposes for
which 1t was approprliaeted, from which it
can be paid, % # % "

On the same prineiple our Supreme Court in the caée
of State ex rel, Bank vs. Johnson, 162 Mo, 621, l.c. 629, in
construlng a statute respecting the payment of county warrants

said:

"It was ruled in Book v. Earl, 87 Mo,
246, that 'the evident purpose of the
fremers of the Constltution and the
people who adopted 1t was to abolilish
in the administration of county aend
municipal government, the oredit 8ys8~
tem, and establish the cash system by
Timiting the amount of tax which might
be 1mposed by a county for county

- purposes, and limiting the expenditures

In any glven year to the amount of reve=-
nue which such tax would bring into the
treasury for that year.' But 1t was at
the game time sald: 'Under thls section
the county court might antliecipate the
revenue collected, and to be collected,
for any glven ycar, snd contract debts
for ordinary current expenses, which
would be bilnding on the county to the

~extent of the revenue provided for that

year, but not in excess of it.,% "
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If then the township may under the above statutes
contained in said Chapter 10l econtract indebtedness within
any year'g estimated ineome, and it may do so under the
terms of our Constitution above quoted, and under the town-
ship organization statutesj and 1f it is the right of a
claimant to have the order or "warrant" 1ssued for hlsg sec-
vices or contractual relations of furnishing materisl or
otherwise, and by the terms of Section 13983 he 1s so en=-
titled, there would seem to exist the right on the part of
the township directors to i1ssue such warrants against the
anticipated taxes within thet year, under the above atat-
utes and authorities oited,

 CONCLUSION,
It is, therefore, the opinion of this Department:

1) That 1f after township expenses have been pald
by a townshlp In countles having adopted township organiza=-
tion, there remains a surplus of taxes amccumulated from a
general townshlp levy, such surplus funds may not be divided
among the special road distrlets within the township, but
‘such surplus must be held by the trustee of the townshilp une
t1l needed to pay townuhip expenses, and,

2) That a township in counties having adopted town-
ship organization may, in any year, legally issue warrants
agalnst antieclpated taxes for that given year, provided they
do not 1issue warrants in excess of such estlmated taxes for
auoh year, -

Respectfully submltted,

GEORGE W, CROWLEY
Asslstant Attorney=-General

APPROVED:

J. E. TAYLOR
Attorney-General

- GWC:1r




