
& " 'TAXATION AND Owner of pinball 1;1acb.:Lnes and music • 
boxes not assesso.ble as a merchan-t­
'Llnder l:-iection 11303 and Section 11305, 
_i1. S. i'do. 1939. 

1! ovembor 9, 1945 

Honorable Ifiax I•', i~ulor 
Assistant Pl~onocutinc; Attornoy 
Cru,uford Co'lll1.ty , 
Gteelville, Missouri 

Dear Sir: 
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You.'t' lott;er of Octohel" 15 1 1045, l'ocoipt of v1hlch 
we have previously acknowledr;ed, roads as follows: 

"There is before me o. ou.ostion that 
mny bo propol.U'l.cled by tho local board 

- of equa].izatlon upon !:.1- tux. matter, 
which was loviod by thom ue;nins t n 
client of i!!r. :Carl E • .!.(OrJUl'tn a local 
attorney here. 

"IIo seams inclined to contest this 
matter ni1d in that regnrd wrote you 
'on October. 4th and your ansvre:t• to his 
request for on opinion of October 5th 
is bei'oJ:•e me. 

11 If it is within you1• province to 
iosue t:ln opinion on such taxation to 
mo_o.s an officor of this county on 
music ooxos coiiUuonly lmovm us juke 
boxes and pin-ball machinos, I would 
bo glad to have such for my guide.nce 
when callod upon for m.y opinion from 
tho local board of ta.."'<:a.tion." 

Your lotter is to be l'oad in com10ctlon \'Ti th thnt of 
Mr. Earl n::. Hoberts ~ which is refol"'l~od . to in your correspondence. 
'.J:1he qtiostion involved in a readinG of these two lettcn•s pPooents 
itself as being - Is ~ho mmor of pinball mnchines and music 
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boxes, coDunonly lmown v.s juJco boxes, subject to baing assessed 
o.s a morchant by tho county board of oquo.lizntlon? 

~action 11303, n. s. liio. 1939, states: 

nBvoi'Y person, corporation or copartner .... 
ship of pers an.s, who shall denl in the · 
sell inc; of goods, v-mres 8.nd merchandise, 
includinc; clocks, at any storo, stand or 
place occupied for that purpose, is de .. 
clared to be a merchant." 

Section 11305 11 H. s. Mo, 1939; states: 

"I,ferchants shall pay an ad valorem 
tax equal to that which 18 lovied 
upon reo.l estate, on. tho hic;host 
Eunount of all goods, waros and mer ... 
chandiae which they raay hnvo in their 
possession or under their control, 
whether owned by them or consic;nod to 
them for sale, at any t1nw between the 
first Lionde.y in March and th0 first 
Uondny in June in each year: P1•ovided, 
that no commission merchant shall be 
required to pay any tax on any urulianu­
factured a!lticle, tho gl"owth or pr•oduce 
of this or any other sto.to, which mHy 
have been oonsir~od for sale, and in 

_which he has no ownership or int<:n•ost 
other than his conunission." 

In the case of State v. \'fest, 04 Mo. 424, 1. c. 428, 
Judge vryden holds: 

11 To be a morchan t in tho s o:nso of the 
law, the dealer must· have on hand 
goods,, vmres, ond p1orchnndise J."oady for 
sale and pre[;ont dolivory, nncl must 
also actually deal in the sellinr; of the 
same • 1!- -}l- ~·" 

This interp1•etation han booJJ_ upllE:.ild in nu.rnor>ouG casas 
to'dnte and has not boonl"ovoruod in nny. 
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In tho case of Edmonda v., City of; [,t. Louis, 156 
s. W11 (2d) 619, l. c. 6i34 1 it is so.id: 

"If tho businoss of selling morohnndiso 
through slot vend inc; me.chinen were 
fundarnen tally tho sruno ns that of a. 
merchant, wo would nc;ree VTith appellant~. 
But it is not. For over 80 years the 
statutory doflnitlon of a mel'chant has 
boon substru1.tially the same, under what 
is now Sec. 11303, R. S., 1939, Sec, 
10075, Mo. Stat. Ann. P• 8062, t.o wit 
(italics ours): 'Every person, corpora­
tion or copartnership of perso~ who 
shnll deal in the selling of goods, 
wares and mei•chandise, includinc clocks, 
at ru£Y store, stand ~ place occupied 
f.2.E ~ Jiurpose, ie declared to be a 
merchant,' But automatic vending 
machines may be located on the promises 
of another, as in nrcado~, hotel lobbies, 
l"ailroad stations, roetaurants or other 
frequented places. 'J.'hey ma~l be oporntod 
without personal atto:o.tion, and the 
stock~. vended aro necessarily restl"icted 
in charo.ctel' and quantity. In n sense, 
t;he space they occupy might be callod a 
'stand or plnco,' but not ·within the­
meaninG of the statute. VJhilo R i'ol"m of 
morchsndisint; tho~/ nro not lntegro.l pal"ts 
of a mer can tilo os tabllslunent ., 11 

• 

1'hat wao a caso which v1ao strongox· than tho prosent 
situation since the rnachlnos ·wox•o usod for vendinc~ c:lgarottes. 
In tho p1•osEint situation tho owner of' tho pinball machines and 
music boxes mol,el~r sollo sorvico ol' Emt;ox•'cai:nmont throue;h such 
machines and no tanglblo r·;ood8, v.ro.ros, 01, mox•chnndlso in the 
light of tJ:+eso definitions. 

Vnrious jurisdic tlons hnvo clo:L':'Lnod whnt tho· tonn 
11 r'oods wnros nnd mo1•chnndioo 11 monns • ~> I 

'l'ho cas a of D;y-ott v. :cotcb.oP nnd : lcl~(CJO, 20 Ky. ( 6 J. 
J. ~ar~h) 541, 1. o, 543, states: 
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11 'J:hose artie los only, which m•c sold 
or lwpt foi' sale by a merchant, can be 
properly denomina tGcl e;oodn f vmrGs 1 and 
merchandise~" · · 

• 

Tho cnso of Somor~)y v. Buntin, 118 Mass. 279 _, the 
coux•t was interpretinG whothoi' a sale of letters patent for 
an invention was c;oods, waros 1 and nKn•chandise within the 
stGtute of frauds. c. J. Gray said (1. c, 285): 

11 -:~ ~~ i" Before letters po. tent are ob­
tained, tho invm.1.tion exists only in 
rle;ht, o.nd nGither that right, -nor any 
evidence of it, has any outward form 
which is capable of being transferred 
or delivered 1:£, s_pocie, or '>Vhioh, upon 
any cons true tion 1 however liberal, can 
bo cons idei·od as goods 1 wares or mar­
chand is e •.. i£- ·:( ~~" 

So, in the present situation there is no outward 
form which is capable of beins transferred or delivered -in 
specie so as to be considored eoods, wares, or merchandise 
within tho meaning of Section 11.303, H. ~>. Uo. 1939. 

The case of ';mi th v • VIilcox, 24 Ii. Y • 353, 1. c • 
358 1 holds: 

11 'C}oods, v1nros 1 o.nd merchandise 1 include 
all move.blo propoPty that is ordinarily 
bou.c;.h.t m1d sold." 

The ovmor of pin.ball ·machines and nms ic boxos does 
not sGll tnngiblo matGrial cuch as could bo transfor:c'od or 
deli VGI'Gd in spocio. 11herof opo, f~oc tlono 11303 o.nd 11305, 
I(. 0. I...Io. 1939, may not bo said to incluue such ow1wr of pin-

· ball Machinos o.nd music bo.Xof:l ar.; o. morchnnt. 

Conclusion 

• Tho mmo1~ of pinball uaohinos and music boxes, com­
m.only culled juke boxes 1 ic not subjoct to be ascocnod o.s a 
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morchant, by the county board of equalization, under Sec-
tion 11303 and Section 11305, H. s. r.~Lo. 1939, sinco he 
nierely sells service and entertainment throuc;h :;~uch ma.chines 
and not goods, wo.res and merchandise. Also, he does not 
occupy any "stand or placeu within the moaning of the statute. 

AP.PHOVED: 

J. L;. TAYLOR 
Attorney General 

JMA:b:G 

Hespootfully submitted, 

J. · J.\71/\.HTIN AN1)EnSON 
Assistw1t Attorney Gonornl 


