REVINUE:  Owner of pinball fiachines and music ,
boxes not assessable as a merchant
under Hection 11303 and Section 11305,
Re S, Mo. 1939, : '

Novembor 9, 1945

/f/;} (

llonorable lax i, iunler

Asslstant Prosecuting Atltornay

Crawford County

Gteelville, lilssourl ' .

Doar Slrg

Your lotter of Octobor 15, 1045, rocelpt of which
we have proviously acknowloedpoed, roads as follows:

"There 1s bhaelfore mo o cucstlon that
may bo propoundsd by tha local board
of equalization upon a tax mattor,
which was lovled by thom agalnst a
cliont of ir. Darl 8., itoborts a local
attomey heroe.

"IIo seoms Incllned to contest this
mattor and in that regerd wroto you
on October 4th and your answer to his
request for an opinion of October Hth
19 belfore me.

"WIf it 1s withln your province to
lgssue an opinlon on such taxation to
me as an offlcor of this county on
muslc boxos comuonly Imovwn as juke
boxes and pin-ball machinos, I would
e glad to have such for my guldence
when called upon for my opinlon from
“tho local bhoard of taxation."

Your letter 1s to be read in connectlon with that of
. Mr. Boarl . Roberts, which is reforred to In your correspondonce.
The question Involved In a roadling of these two lettors praosents
i1tself as being - Is the owner of pinball machines and music
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boxes, comnonly lknown as juke boxes, subjoct to being aosessed
eg a morchant by tho county vwoard of ooua11 atlon?

uoction 11303, He Se o, 1939, states:

"Hmvery person, corporation or copartner-
ship of persms, who shall deal in the
selling of goods, wares and merchandlse,
including clocks, at any storo, stand or
place occupied for that purpose, 1a de-
clared to be a merchant. "

Section 11305, He S. Mos 1939, states:

"lerchants shall pay an ad valorem

tax equal to that whilch 1s Jovied

upon real estate, on the highest

amount of all goods, waros and mor= ’ -
chandise which they may have in their
possession or under their control,
whother owned by them or conslgned to
them for sale, at any time hetween the
flrst liondey 1n March and the first
Monday in June in each year: Provided,
that no commlsslion merchant shall be
requlred to pay any tax on any undanu-
factured article, tho growth or produce
of this or any other state, which may
have boen consipned for sale, and in
~which he has no ownerahlp or interocst
other than his commission"

In the case of State v. Wost, 54 Mo, 424, 1., c, 428,
Judge bryden holdss »

"To be a merchant in the sense of the
law, the dealer must have on hand

goods, wares, and morchandise roady for
sals and present dolivory, and must

also actually deal in the selling of the
gsame, #* 3 #

This interpretation has boon upheld 1in numorous cases
to ‘date and has nolt boon rovergsod In any,.
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In tho case of Idmonds v, Clty of “t, Louls, 156
Se We (24) 619, 1. c. 624, 1t 1s sald:

"If the business of soelling morchandlse

- through slot vending mechlnes were
fundementally theo same as that of a
morchant, we would agroe with appellants.
But 1t 1s not. Ior over B0 years the
statutory dofinitlion of a merchant has
boen substantlelly the same, under what
18 now Sec, 11303, R, S, 1939, Sec,
10075, lo. Stat. Ann. p. 8062, to wit
(1tellecs ours): !'BEvery person, COrpora-
tion or copartnorshlp of persony who
shall deal 1n the selllng of goods,

waras and merchandise, including clocks,
at any store, stand or place occuplod
for that‘purnose, 1s declared to be a
merchant.'! DBut automatlc vending :
machines may be located on the premilsos
of another, as in arcadses, hotol lobbles,

~rallroad stations, rostaurants or other
froquented places, ''hey may be operated
wlthout porsonal atteantlon, and the
stocks vonded arec nacessarlly restricted
in character end quantity. In o sense,
the sopace they oocupy mlght be called a
stand or place,! but not within the

meaning of the statute, Whille a form of
norchandising thoy are not integrxl narts
of a nefcanL17u oatablvﬂhment.

That was a caso which was strongor thaan tho prosent
gltuation since ithe machlnes wore used for vending clgarcottes.
In tho present situation the owner of the pinball machines and
suslec boxes morely sells sorvice or entortalnmont Lhrouph such
machines and no tangihlie poods, wares, or morchandlse in the

- 1light of theso de;inLtiors.

Various Jjurlsdictlons have definad what the torm
"ooods, wares and merchandiso" moans, :

The cago of Dyott v, Lotechar and tickoo, 29 Ky. (6 J.
J. liaysh) 541, 1, o, 543, staves:
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"'hose articlos only, which arc sold

or kaopt for sale by a merchant, can be
proporly denomlnated goods, wares, and
merchaendise,” :

The caso of Somordy ve Buntin, 118 liass. 279, the
court was Intoerpreting whothor a sale of letters patent for
an Invention was goods, wares, and merchandise withla the
stotute of frauds, Ce Je ray said (1. ¢, 285)3

" s &% Before letters patent are ob-
tainoed, tho Invontion exists only in
right, ond noeither that right, nor any
evidencoe of 1t, has any outward form
which 1s capable of being transferred
or dellvered 1n gpocile, or which, upon
any construction, however liboral, cen
‘be considercd as goods, warcs or mer-
chandise,. # % #"

S0, 1n the presént sltuation there 1s no outward

vform which 1s capable of belng transferred or delivered Ain
gpecle so as to be consildered goods, wares, or merchandise
within the meaning of cection 11308, R. &. lio. 1939,

The case of “mlth v. Wllcox, 24 ¥, Y, 3563, 1, c.
558, holds:

"tGoods, warcs, and morchandlse! include
all moveblo DPODuPby that ls ordinarily
bought and sold.,'

The ownor of pinbell machines and music boxes doss
not soll tanglvle material such as could be transforrod or
delivoerod 1In gpecle. Therofora, Soectlong 11803 and l]oOé,
ile O, HMoe 1939, may not bo said to inelude such owner of an-
‘ball machinos ond muslc boxes as a morchant.,

Coriclusion

«Tho owner of pinball imachlnos and nmusic boxes, com-
monly callod julto boxes, lc not subjoect to be ascecsed as a
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merchant, by the county board of equalﬁzation, under Sec-

tlon . 11005 and Sectlon 11505, Re S, lMo. 1939, sinco he

merely sells service and entertalnmenu throuﬂh such machines
and not goods, wares and merchandise. Also, “he does not
ocoupy any "atand or place“ within the moaning of the statute,

llespoctfully subniitted,

J« MARTIN ANDLRSON
Agglstant Attorney Goneral

APPROVED 3

~J. L, TAYLOR
Attormey General

JMA s G




