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CRIMINAL COSTS: Payment of Proseciting Attorney's
fees on dismissal of cause.

Sune G, 1945 FILED

lr, Horace T, Robinson
Prosecuting Atlorney
Pulaski County
Waynesville, lllsdouri

Deaxy Mr, Robinscn?

Under datc oi June L, you requested an opinlon from
this department, which readss

"It is my understanding that under
the declsions of the Courts, payment
of fees of Prosecuting ALtorneys can-
not be enforced unless there is a
convictlon of the crime charged.

"Based upon these decisions, 1t
gcoma that in thig Counbty 1t has bheen
-a cugton, where casges are dismissged
in Justice Courts that only fees of
the Justice and Constable, or Jheriff,
are caarged, and no rrosecuting Attorney
feo is flxode

- "I understand that this ls probably
corrcct, insolar as enforcement of pay-
ment ls concerned. lowever, I fall to-
gee where o voluncary pawient of costas,
ireluding a Prosecuting Atborney fee,:
would be okjectionable, In many in-
agtances, it scsms deslrabls to dismiss
cases, upon payment of costs, and I deem
it my duty to collect as many fees for
my olfice, for credlt to the County
Troagury, as are legitimates, With thils
in mird, Y have Insisted that where the
defondant agrees Lo pay costs, upotn dlg-
mlssal, that a rrosecutor's fee he in-
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cluded, I fall to see that this ia’
objectionable, where, as stated, it 1ls
a voluntary payment by the defendant,

' "So that we may not have some ques~
tion arise wilth the Audltors at some -
time in the future, I would be glad to
have your offlce consider this matter,

. and advise,"

As to the enforced collectlon of fees of prosecuting
attorneys, I call your attention to State ex rel. Tudor v,
Platte County, 40 Mo. 503; State ex rel, Alfred Gensel v,
Thompson, 39 Mo, 4273 State ex rel, Woods v. Harramore,
et al., 52 Mo, 27, These cases hold that a prosscuting
attorney is not entitled to charpge, as cogts, his statubory
fees unless he has obtained a conviction in the case. These
are old cases, but they have never been overruled and are

~8t1ll the law as far as we can determine.

As to whether or not the voluntary payment by the defenw-
‘dant of a prosecutinsg atbtorney's fee would be objectionable,
I again call your attention to the case of State ex rel,
Woodg v, Narramore, supra, l.c. 30, wherelin th&é court seid:s

tAs against the defendant in criminal
cases, costs are only the incident of
conviction = resulting elther from a
confesgsion of gullt or the verdlet of
a jury, and the County Justices, were
clearly right when they made return that
the demand of the relator for fees in
cases of dismlssal by agreement 'was
1llegal, and against public policy.!

"he law neithor recosnizes nor sanc-
tilons any such agreement betwoen the
Circult Attorméy and the defendant.

"And yet by means of collusive arranpe-~-
ments of this character costs have accrued,
and a oreat number of counties been saddled
wtth their payment. :

""he prosecutling officer, if ho be so
minded, has so many facllitiea for making
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illegal compacts with those who are
Indleted, that it 1lly becomes courts
to increesse those opportunitiss by
giving the stamp of legality to iniqui~
tous agreements, and thus wliden by -
judleclal conatrucbion the avenues to
corruptlon.

The court went further, however, in their opinion and
stateds

"But concediny that a defendant
might by such an agreement bind himself,
still it would by no means follow that
the county would be bound thereby."

You will notice that the court said the dofendant might
bind himself, whichh leaves tho proposltion more or less un=-
decided,

In your requust you statcd that you have insisted that
a prosecutor's foe be included when & cause has beoen dlismlssed.
In that connectlion we wish to call your attention to Section
4342, R.S. Mo. 19539, which 1la as follows:

"ivery officer wio shall, by color
of his oifice, unlawfully snd willfully
exact or demand or recelvse any fec or
reward to exsecule cor do hig duty, or
for any official act donc or to be done,
that 1z not due,aor'more then is due,
or hefore 1t 1ls due, shall upon con=
viction be ad judged gullty of a wls-
demcanor." '

In construing thet statubte the court sald in the case of
State v. Sonders, 02 1o. ApDPe 53, leCe 041

g g % 4t While the indictment 1s
verbose and contalns a mass oif wanecoge
gary repetition, it suifficilently cnwaoratos
the fees which tvhe derendant illegally
cxacteds Ve take Judicial notice of the
fact that the foces thus cxacted ars not
guecih as the prosecutln attorney is by law
authorized to demand." '
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From the above language used by the court it would seem
that a prosecuting attorney would be gullty of violating this
sectlion of tho statutes when he dcmands fees that he is not
authorized by law to demand.

Conclusion.

It is the opinion of thlis department that to inslst or
demand the payment of a prosecubting attorney'!s fee from the
defendant, without obtalning a conviction against hinm, 1s not
contemplated by the statubes and 1s illegals

Respectfully submlitted,

W. BRADY DUNCAN
Assistant Attorney General

APPROVED:

Je e TAYLOKR
Attorney Goneral
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