. - <7 : v
AR . : v
ld o~ L P

” COUNTY ‘SCHOOL BONDS: SUCH BONDS ARE NOT NEGOTIABLE.

FILED

April 16, 1045 - é
- o Mg

| Honorable Marion Robertson
| Prosecuting Attorney
‘ 58line County

Marshall, Missourl

Desar Mr, Robertson:

Your letter of April 2, 1945 to General

L ‘ Taylor, requesting an opinion on the negotliability
' : or non-negotlabllity of schocl and township bonds,

has been received and agsligned to the writer for

the opinlon requested. ' .

Your letter states:

"Will you please advise my office

as to whether the school and towne
ship bonds can be negotlated as
promissory notes are? In other

| words, could third parties buy the

l : mortgage papers from the county,

% pay off the county loan, and con-
tinue to hold the papers in smecurity
for the loan in their own behalf?

"This question arises in the in-
stance of a marriled couple who must

| now refinence thelr loan and one of

; _ the parties 1s in the State Hospital

' ' snd necessarily, a guardisn would have
to be appointed to refinance the loan
end, frankly, these people sre not
financlally in a position to incur this
cost unless 1t is absolutely necessary,"

Your letter speaks of "school and township bonds".
It 1s assumed that you mean only bonds made to the County
for the use of the townshlp to which school funds belong
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when such funds are loaned by the Oounty Court of any
County under the provisiona of Section 10384, Article
2, Chapter 62, ReS. Mo, 1939, (Laws of 1943, p. 881),
If, in fact, "township bonds" as such were intended to
be included in your request, thls opinion should be a
divided one and in part addressed to that subject., We
. take 1t, however, that you did not intend to include
"township bonds" as such in your request for the opinion,
Therefore we will confine the opinion to the questlon of
the bond required by the statute named, as evidence of
Indebtedness under a school fund loan,

That part of sald section requiring a bond and
deslignating the procedure when & loan of school funds 1is
mede 1s as followst! \ :

"When any moneys belonging to sald
funds shall be loaned by the county
courts, they shall cause the same to
be secured by a mortgege in fee on
real estate within the county, # # # ,
with a bond, # # #, In all cases of
-loan, the bond shall be to the county,
for the use of the township to which
the funds belong, % % % " . '

: It will be noted that saild section requires that
the bond shell be to the County, for the use of the towne
shilp to which the funds belong. There are no provisions
In said section or 1n any other sectlion of the school loan
statutes oreating or setting forth words of negotiability
in such bonds. The statute requires the bonds to be mede
to the County. It does not vest eny power in County Courts
to negotiate, assign or diaspose of such bonds in any manner,
The powers of County Courts respecting the loaning of school
funds and the requilring of the bond, a mortgage on unencum-
bered real estate, and other security, if deemed advisable,
end the method by whieh sueh bonds must be handled must
necessarily be derlved from the statutes. County Courts
~have no powers with respect thereto except what are express-
1y conferred upon them by the statute. The questlon of the
extent of the powers of County Courts in preserving, lend-
ing, or collecting school funds has been before our Supreme
Court in a number of cases.-

In the case of Sallne County et al., v. Thorp et al.;
88 5.W. (2d) 183, l.c. 186, on this questlon our Supreme
Court said: '
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"# # 4 It must be remembered that this

ls & case where public offlcers were
acting for a governmental subdivision

of the state, a county, in relation to
funds held In trust for the public for
sohool purposes, Nothing 1s better set=
tled then that, under such circumstances,
suoh offlcers are not acting as they would
as individuals with their own property, \
but as speclal trustees with every limited
authority, and that every one dealing with
them must take notlee of those limitationa,
Montgomery County v. Auehley, 103 Mo, 492,
15 s.W, 628,"

The Supreme Court made the same ruling in the ecase
of Montgomery County v, Auchley, 103 Mo, 492, l.c. 502,
where the Court said: '

"# # # The solution of this question will
depend largely upon the power of the county
courts In regard to school funds. That they
are simply trustees of these funds will not
be disputed. All powers they possess in re-
gard tﬁ them are derived from the statutes.,
LT T

One of the questions before the Court in thet case.
was whether the County Court had the right to delegate to
another any of the dutles enjoined upon the Court in collect-
ing loans made by 1t of the school funds. On that question
end in dealing with the striotness to whieh the courts hold
County Courts in the performence of their duties in school
fund loans, the Court, l.c. 506, in the Montgomery County
cage, further sald:

"# % # We would regard it as hazardous to
lay down the doetrine that county courts
may delegate the power to approve a losn
and the seeurity for a loan. If they can
delegate this power to the prosecuting ate
torney, they can delegate it %o anybody,
‘not under oath, whether responsible or not,
whether disereet or not, and 1f the bars
should be thrown down thus, it would not
be long t1ll there would be no trust funds
to be loaned."

In the case of Ray County v, Bentley et al., 40 Mo,
236, l.c. 242, on the game polnt our Supreme Court said:
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‘"% % # In the care, management and con=
trol of the fund, the County Court acts
purely in an adminiatrative capacity,
not as the agent of the county, but in
-the performence of & duty specifically
devolved upon 1t by the laws of the State, -
There is nothing judielal in the exer-
olse of lts funectionas in this respect,
. The County Court does not derive 1its
- .powers from the gounty, and it osn exer~
.- ¢lse only such powsra as the Leglslature
‘may choose to invest 1t with, Whatever -
Jurisdiotion is conferred upon it is
wholly statutory, # # & "

Section 10384, supra, sets out what shall be stated
in and the eondltions and terms of the bond required but
nowhere therein does 1t provide any language that would ‘
meke such bond a negotiable bond, In order for eny bend
to be negotiable the instrument 1tself muat eontain lan=-
guage making the bond negotisble, 1l C.J.S., page 435,
states that rule of law as follows: . .

"# # # Accordingly, the bond muast contain Y
words of negotlability, # * # and must be '
payable to order or to bearer, # # #" :

~_The case of Lorimer v. MeGreevy et al.,, 84 S.W,
(24) 867, was before the Kansas City Court of Appesls for
decision, The most important point in the case, the opin-
lon states, was whether the bonds, which were the subject
of the sult, were negotiasble bonds. The opinion, l.c., 8786,
on the point, states: '

"# 4 # An Instrument must carry the
marks or necessary elements of nego-
tiabllity upon 1ts own face, and not
elsewhere, # # # "

!

Section 3017, Article 1, Chapter 14, R.S, Mo, 1939,
our Chapter on Negotiable Instruments states the requirements
of negotiable iInstruments to be that they:

M 3¢ % (4) must be payable to order
or to bearery # # #%
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Section 10384 requiresg such bonds to be made to
- the County. Being without words of negotisbllity and
beling without words creating authority in the County
Courts to negotlete or sell such bonds, and the County
Courts being merely the trustee of suoh funds, it is
without power to barter, assign, negotiate, or dispose
of such bonds., The statute glves the County Court no
authority to transfer such bonds for any purposes. Such
powers would have to be expressly conferred on County
Courts by statute before they could transfer or assign
eald bonds, end sald bonds would have to eontain words
of negotiabllity themselves, Neilther of these things
are provided in sald section 10384, or elsewhere in our
statutes, '

CONCLUSION,

| It 1s, therefore, the opinion of this Department
that bonds taken by a County Court as evidence of a loan
of sehool funds cannot be negotiated as are promissory
notes, end that the County Court has no power under our
statutes, or otherwise, to sell such bonds or the mortgege
securing such loan, so as to convey the title to such
bonds 0 a third person to hold as security for the loan,

Respectfully submitted,

GEORGE W, CROWLEY
Agsslstent Attorney General

APPROVED:

J. BE. TAYLOR
ATTORNEY GENERAL
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