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~uri~diction in preliminary hearings, 
under the Constitution of Missouri, 1945. 

October 25, 1945 

Honorable Allen Rolston 
Prosecuting Attorney 
Sc~uyler County 
Lancaster, Missou~i 

Dear Sir: 

tr7 I ').. 6 

'--------~ 

This department is in _receipt of your request for an 
opinion, based on the following facta: 

"As prosecuting attorney of Schuyler 
County I am confronted with this propo
sition. About the middle of August, 
1945, Boyd Crow was arrested on the 
felony charge of burglary and larceny. 
Complaint in proper form w,a·s filed be
fore a justice of the peace, and pre
liminary had, and he was bound over to 
the Circuit court, there formal infor
mation was filed. 

"The case will be called for trial be
fore long, and I understand that the 
defense is taking the position that 
under the new constitution the office 
of justice of the peace was abolished 
at the time of this preliminary, and 
therefore the proceedings in preliminary' 
were void, and that in fact the defen
dant has not been accorded a preliminary 
hearing. One of the attorneys for the 
defendant has stated thrit some circuit 
judge in Missouri has so ruled. 

11 It is my private opinion that the of
fice of justice of the peace still exists 
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and will until the magistrate court comes 
in to being, but it is too big a question 
for me, and I would like to have your opin
ion on this que~tion. 

"I believe the provisions to be ccinsidered 
will be found in Section 20, of Article V, 
and in Sections 2 1 3, and 4 'of the Schedule." 

~ 
~ . 

While Art ole 5 of Chapter 30, R. s. Mo. 1939, makes 
frequent mentio of a magistrate, that term, as used therein, 
refers to jus ti.pes of the peace before whom preliminary hear
ings are held ip felony cases. While that Article does not 
define a magistt>ate as being a justice of the peace, Section 
3893, R. s. Mo. 1939, makes that Q.efinition in the following 
language; 

"N:o prosecuting or circU:lt attorney :i.n this 
state. shall file any information .charging 
any person or persons w:1Lth any felony, un-
til such ~erson or. pers4ns shall first have 
been accorded the right ·,'Of a preliminary 
examination before some \justice of the peace 
in the county where the 'pffense IS alleged 
to have been committed fn accordance with. 
article 5 of this chapter. -l} -l~ -1~ " (Emphasis 
ours.) 

It was clearly contemplated by Article V, Section 21, of 
the Constitution of Missouri of 1945 that legislation would be 
enacted setting up the magistrate courts provided in that Con
sti t\\,ti.on. That section provides 1 

11 The general assembly shall provide for the 
administration of magistrate courts consis
tent with this Constitution." 

Since the provision for an examination before a justice 
of the peace in felony cases is clearly in conflict with the 
new Constitution, which abolishes the office of justice of the 
peace, Section 2 of the Schedule of the Constitution of 1945 
must apply. That section provides: 
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"All la•s in force at the time of the 
adoption of this Constitution and consis
tent therewith shall remain in full force 
and effect until runended or repealed by 
the general assembly. All laws incon
sistent with this Constitution, unless 
sooner repealed or amended to confo.rm 
with this Constitution, shall remain in 
full force and effec.t until July·l, 1946." 

Furtihermore, as you intimate in your request, under Sec• 
tion 3 of the Schedule of the Constitution of 1~45, all persons 
holding public office at the time the new Constitution became 
.effective were not affected thereby. 

Section 4 of the Schedule specifically refers to jus
tices of the peace, as followsz 

(," * ii- * The justices of the peace shall 
~ontinue to hold their offices and receive 
·:the emoluments thereof until their terms of 
office expire, upon which their records 
shall be transferred to the magistrate courti." 

Up until the present time, no legislation has been en
acted by the General Assembly which provides for the establish
ment of magistrate courts, as described in the Constitution, 
nnd therefore the present provisions of the law providing for 
preliminary examinations in felony cases, contemplating hear
ings befor~ justices of the peace, remain in full force and 
effect. 

CONCLUSION 

It is the opinion of this department that the various 
offices of justices of the peace . are still in exis ten·ce through
out the state, and that those officers should continue to fun
ction and conduct preliminary hearings, as required by existing 
statutes~ until legislation is enacted provi·din~ for the opera-
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tion of magistrate courts, as set out in the 1945 Constitu
tion, or until July 1, 1946, a.t which time present laws con
flicting with the new Constitution become inoperative. 

APPROVED a 

J. E~ TAYL6R 
Attorney General 

RLH;HR 

Res~ectfully submitted, 

ROBERT L. HYDER 
Assistant Attorney General 


