
.. COUNTY BUDG~TS :/ Ma; be ~~vised- but ,10~' authority gran ted county 
• "' court tCi> donate county funds to c .. ~ty., • 

June 25, 1945 

FILED 
Honorable B, E, Hagland 
Chief Clerk . Jl~ 

. 

Office of the State Audito~ 
Jefferson City., Missouri -. ••• ·-·~.... •• •• • • .. •• #< 

Dear I/Ir • Ragland : 

Under date of Juno 20, 1945, you wrote the Attorney 
General enclosinG a letter .t'rom Honorable John A, Mooney, 
Clerk of the County Court of Phelps County, which letter is 
as follows: 

.. 
"As you have probably bean informed 
through the pross.and radio, the little 
city of Newburg in this County was allnost 
wiped out of existence by a flood l;1riday, · 
June 8, The houses in J~,;ho flood area are 
filled with mud und washed fro~ the founda­
tions, tho water wo1•ks and sov1age system 
disrupted and the streets torn up and filled 
with debris that is e;oing to cause a health 
hazard unless more help is obtained to clear 
them, 

11N ow the County Co}.U't wants to revise the 
budget and donate ~.~2,000.00 to the city if 
it can be done legally. Will you pleo.se 
advise us in regard to the legality of such 
(lonatlon and as to whether Qr not the re­
vised budget will moat with your e.pproval?n 

And you made the follovTing roquost for an opinion concorxling 
tho letter: · · 

11Wa are enclosing herewith a letter from 
Jolm A. Mooney, county clerk Pholps County. 

11\Je request e.n official opinion on the­
questions sot out in Mr. l!:ToonGy' s letter • 
\'Ie would appreciate an curly reply to this 
request." 
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·.eh.c latter of Wir. Mooney contains threo questions. 
'l'hooo questions aPe~ 

2, 

a. 

may the County Court at this timo 
:.c•ovioe itEI budget for tho year 1945 
adoptod nt tho Pcbruary Torm of 
Court? 

I'11ny Jchc County Court legally donate 
~,;2000,00 to the City of Nowbu:;."g? 

If the Count·y Cou.rt hns authority to 
review the budcot and make this gift 
~ 11 the Stnto Au.tli tor ap[Jrovo such 
~.ction? 

Tho first two quostions aro of such a gsneral nature 
that it is impossible to c;ive a specific answer to thom and there 
can only be a discussion of the County Court in regard to these 
matters, nto third question is directed specifically to the 
State Auditor and involves the question of the authority of the 
State Auditor to net, a.nd,if he has such authority, as to the 
oxerciae of his discretion in a:ppl"Oving Ol" rejecting such changes. 
Only the first portion of this question can be discuesed, for, 
if the State Auditor has such authority, it \"lould be highly pre­
sumptuous for ~tis office to undertake to direct the State Auditor 
in the exercise of his discretion~ 

The County Budget Law is a lnw of comparatively recent 
origin, as it was first enacted in 19,33, Laws of' Missouri 19331 

page 340 at seq •. Slit1ht amendments have been made to it since 
its enactment. The County Budget La~ is now found in Article 2, 
Chapter 73, n. s •. I/Io. 1939 I and the last amendment to the Act is 
shown at page 650, Lat!S 19_41. rrhis amendment is not involved 
in.tho discussion of tho questions here under con.sidaration and 
for that .reason in citinc; and referring .. to the Law tha citations 
will bo to the 1939 Hovieion of the Statutes, 

By the provisions Of Section 10910, H. s. Uo. 1939, 
which was Ol"igina.lly Section 1 of tho County Budg0t Act, the first 
eight sections of tho Act apply to counties having 0. population of 
fifty thousand inl1abitants or less by the last decennial census. 
Tho population of Phelps County by the 1940 census was 17,437, 
nncl thorofare only the first eight soctions of the Act o.re the 
ones we must consider. 
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In addition to the provision of Section 10010 here­
tofore ii'lentioned, this section also defines terms, and places 
tho duty of prepnri:nc the budget on the county court. It 
furth<n' requires the· court to place the budget of record, and 
file copies with the county treasurer and the state auditor, 
this to be done at the February Term.. At this point it is con .. 
siderod advisable to call attention to the last sentence of 
this section,; as followsa 

"
1rhe co1mty court shall classify proposed, 

expenditures according to the clnssifica• 
tion herein provided and priority of pay­
ment shall be adequately provided according 
to the said classi.fioation and such priority 
shall be sacredly preserved." 

Section 10011, H., s. 'Mo. 1939, requires the cotU"t to 
classify proposed oxpandit~os into six classes~ Briefly, theso 
classes are: ( 1) support of insane paupm:.~ pationts in state 
hospitals; (2} cost of holdinG circuit court and. elections; 
{3) upl.:eep, repail~ ..ancl cons.t.ruction of l"oads and bridges; (4) 
saln.I'ics and of'i'ico expense of county. officers (hot including 
furniture and oi'fice machines}; (5) continc;ent and emereency 
e:1:ponso; and (G) balance may be oxpondod for any lawful pu:ttpose. 
By tho tcrrnn of Class 5 tho county cotl!'t is· specifically nuthor ... 
izod to transfer any surplus fro:m. Classes 1, 2, 3 and 4 to Class 
5. 

Section 10912 place~ tho duty on officers claiming 
s:J.lnry ox• supplies to furnish o.n :ttomizod ostime.te of the amount 
required before January 15th of each year, end Section 10913 
places certain duties on the cotmty clerk. 

Section 10914 reqv~iros the county court to chow tho 
estimated o:.'~pe:nc1ituros for the year by clnnses, tho clnso.os boing 
tho came as those mentioned in Section 10911, and tl!.e same pro .. 
vision is fotmd under Clasn 5 for trru!sforring any surplus frrnn 
Clacsos 1, 2, 3 and 4 to Glass 5, Pl"'Or.l tho language of Class 6 
wo quota tho following: 

11 ~:- ,;:- 11- Provided hovrevel", if nocosso.ry to 
pay claims arisinG In prior classes r.rar·· 
rants may bo dl'ctl"r.n o:o. anticipated funds 
in class nix anci. such wa:l?I·'an to to pay. p1:•io1' 
class claims shall oe trso.tod us part of 
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such prior funds~ }~or- may s:.t1y warrant 
be d~nwn or nny obligation be incurred 
in class six until all outstanding law~ 
ful vmr:r'ru1ts for prior yee,:rs shall have 
been paid, The court shall show on the 
budget estimate the purpose for which 
any funds anticipated as·available in 
this class shall be used.." 

Section 10915 further treats of' the duties 91' the 
officers of the county 1n submitting their ontima.tos, ru1d Sec• 
tton 10916 prescribes fo:rr.a.n to be used in making the subm:Lss ion 
of ostimatos ,. 

Sectio~ 10917, the last section applicable to o~ 
questions, is as followst 

• 
11 It is hereby raade the first duty of 
the county court at its rocular Februnpy 
term to go over the cstimatos ana. 'l"ev:Lse 
and ru.non.d the same i.n such way as to 
promote of fie :Leney and economy L"l county 
eovol~:i.1.men t. 'l'ho co1x1. .. t mn.y n.l ter or change 
any· estimate as public intol'cst may :t•oquire 
and. to bu.lsnce tho budgot, first giving 
the persor1 pl'Gparinc suppol"tinc data an 
oppo1•tm1ity to be hcal"d but the county 
court aha1l ho.ve no IJO!JTOl .. to rodu.co the 
amounts Pequirod to bo sot nsiclo for classes 
l s.nd 3 belo\'1 thnt Pl"ovidod for heroin. 
After tlle county coul"t shall hnvo l'ovisod 
Jcho estimato it shall be tho duty of tho 
clark of Dnid court'forthwith to ontor 
such 1~ovised estimate ,on tho l"OCOI'd of the 
said court and the cou1.,t shall foi•thwith 
o:o.tor thel,oon its approvnl. Tho cott.nty 
clerk shall tli thin fivo dayB nftor the 
date of approval of such bt~eot estimate, 
file a ce:Pti.fied copy thGl"Oof with the 
co1.:rnty tl"co..suror, takinc; his 1 ... ocoipt thoro­
for 1 o.nc.1 lio shall also forvmrd. -a co:r>tii'i0d 
copy thel"Oof to tho state nudi tor by l"ogis­
tel~c:.HJ. mail. '.Cho cou:r1ty troa.aw."or shall not 
pay no!' ontor protest on any war·rant for 
tho cttrl.,ont yocu~ until such buclgot estimate 
shall havo boea so filod. ('fhis shall not 
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apply to warrants lawfully issued for 
accounts due for prior year, lawfully 
payable out of funds for prior yeavs on 
hand.} If' any county treasurer shall 
pay or ontor for protest any warrant 
before the budget estimate shall have 
been filed, a.s by this ac,t provided, he 
shall be liable an his of~icial bond for 
such act, Immediately upan receipt of 
the csti1natod budget the state auditor 
shall send to the county clerk his re .. 
ceipt therefor by registered mail, 

"Any order of the cotmt,Y court o.f any 
county authorizing andfol' directing the 
issuance of any warrant cont:t'ary to any 
pl.,ovision of this law shall be void and 
of no binding force. or offoot; and any 
count';\/ clorlt, county tres.surer, or other 
officer, pnl"ticipo.ting in tho issuo.nce 
or payment of any such warrant shall be 
liable therefor upon his official bond." 

The Cotm.ty Budc;ot Law has boon sevo1•al times bo,f'ore 
tho Appellate Courts for :'L":1-GOl'Pi'Ot8,tion and application, and 
the 0upreme Court has decla1~ed tho purpose of the Act. 'I'his 
declaration of PUl'nooe is fotr.11d :;:·:trot; in ·tho caoo of •rraub v. 
Buchanan County~ 341 I':Io. 727, 1. c. 731, D.J.l.d 1ato1• in the 
case of Gill v. Duchnnan ComLty, 142 s. w. (2d) 665, 1. c, 668. 
From these two cn[jeo the fo1lot·d..nc brief quotations O.I'O taken 
rospocti vely: 

"No powor possoosoc1 by ·chd com~ty coui•t 
was thereby cul~tf',ilod. 'i'ho budget officer 
simply dctorminen whoth.ex• suff'iciont money 
is prmr:tdod with which to pay tho obligation 
:lnt,Jnded to be incu:(>~eod by cmy cont1~nct or 
oPdor presented to him for EJndoi>sument, 
This is n ra.ero mo.ttor of booklweping. If 
tho cash is on hand D:i." hns been pl"'ovidod for; 
it is tho duty of the auditor or budget of­
ficer to make such inclm.'oeYnent. Prior to 
the ennctrn.en.t of the budget law a county 
cmu•t hnd no 1~ight to incm• obligations in 
any one yenl' i..Yl oxcoss of tho 1,ovenue pro-

. vidod for that year. By the enactment of 
the Budgot law tho Logislnture has merely 
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provided ways and means fo~ n county to 
reco~d the obligations incurred and there­
by enable it to lteep the e;;-cpendi·Gurea with- · 
in tho income-. The power of t;he County 
Court not having been curtailed by the 
enactment of the budget law, the point 
made by respondent is w 1thout merit and 1a 
ruled o.gains t him," · 

uThis Court has held that the purpose of 
the County BUdget Law. was 'to con!pel ~:· ··-:~ * 
county courts to comply with the Conati ... 
tutiona.l p1•ovision$ of Section 12, ar•t. 10' 
by providine tways and means for the county 
to record the obligations incurred and there­
by enable it to koep the expenditures within 
the inco!ne." (Citing the lJ~ra.ub case.) · 

. rrha county court has the duty of managing the financial 
affaire of the county. f,cction 7, Article VI of the Constitution 

. of 1946. And undoi• the Consti~ution of 1875, Section 36 1 Article 
VI. Also, Section 2480, H. s. fiio. 1939, which is hero quoted as 
follows a 

"Tho said court shall ho.vo control and 
m.anage:mon t of tho property, 1·eal e.nd 
pe1.,sonal, 1Jeloneing to the county, nnd 
shall have power and authority to purchase, 
louse or receive 1Jy donation s:ny property,. 
real or personal, f'or the use nnd ·benefit 
of tho coWlty; to sell end cause to be 
conveyed ru1y l'eal estate, coods Ol" chattels 
beloncing to the county, appropriO.tine the 
proceeds of such sale to tho use of the 
same, and to audit and settle all demands 
against the county. 11 

1\..Yld there are many other statutes not here sot out. 

In the management of the county business, the county 
court has such povJOl's as· lU'O oxprossly conf',)rrod on it and such 
implied powor£1 as ru .. e necoss«::try to carl"Y out tho powers oxprcosly 
granted. King v. Maries Go1mty, 297 Uo. 488. 
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Under the County Budget Law 1t is mandatory that 
s~fficient funds be budgeted under the first four classes to 
meet tho demands on these classes but 1£ there should o~ctst 
a surplus then this surplus oan be transferred to Class s. 
Here is authority for one revia1on of the. county budget •. 
Also wa:r•rants may be issued against Class 6 to pay claims 
aga:Lnst Pl"ior classes, which, 1ri effect, is a revision o£ 
the budget authorized by sta~ute, 

These a~e the only two instances in the budget law 
whe;re a..reviaion is speoifioally e.uth.orized• However, the 
budg~t law does no·t curtail the powers of ~he county court 
and if the court :1.n making its budget hae not bUdgeted all 
of ita $.Ut1cipated revenue f'or.expend:tt~e and the ·county nas 
tunds une.ppropriated1 then it is considered. possi"Qle that it 
might be authorized to amend the budg-et for tho purpose of 
expending a portion. or all of this unappropriated balanoe, 

This brtnga us to a discussion of the aeoond question, 
"May the oounty court legally donate :il>2000,00 to the City of 
Newburg?". 

. VJhile the county ,cou.rt i.s tho business· agent of the . 
oounty :VG can only disbul~ae tho funds of the county for public 
purposes. County Farm Duroe.u v, Jasper Co'\.Ulty, 315 Me>• 560; 
State o:x rel. v. Chariton Drninaee Dist., 252 Mo. 345. The 
;~:~avenue of the county is not to bo regarded and. treated in 
the same manner na the revenue o:L' a p:t~iva.te person or- corpora­
tion. 1rha county being s. public corporation existing only for 
public purposes con.nectod \71th the administro.t~_on of state 
govel'r.~.ment 1 its r•ovenue is subject to the control of the Legis ... 
lature. c. J. 5,~ Vol. 20, page 1106. 

The LO[!;:i.slatw."o of l'n:iE.isov.ri hna authOl"ized the expen;.. 
ditlli'o of oount~r i'vnds for r,m.ny purposes but a. ca:refnl search 
of' the statutes fuils to l"'evaal any authority grantod to the 
county courts to a.ppropr~iato funds oi' the counties to be us-ed 
by cities in tho manner indicated in the letter of Hr. Mooney, 

As we find no authority for makinG any such gPant of 
county funds to a city, no necessity exists foP discussing the 
runount, 

In rcgal1 d to the third question~ as no law ia found 
authorizing such a grant it is not considered ncceosnry to dis­
euse the authority, if any, of the State Auditor to approve or 
disapprove any such action by tho county court of Phelps County 

• 

• 
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as is indicated in the letter of Mr, Mooney, 

0 oncl;H!iSW 

Under some o irc'llln$ tanQas rev is ions I!lS.'y be :made in 
county budgets • IPurther1 n.o author.ity exists under which 
the county court rnay llUlke a donation or grant for the plll;'­
pose of repairing the waterworks or sewage system of a city 
\'rhen such waterworks or sewage syatern has been damaged by 
atoi'm. 

AP.PlWV.GD: 

liAIUlY H. KAY 
(Acting) Attol"noy Gonoral 

VWJa~G 

Respectfully submitted, 

W t1 0, JACYJ30N 
Assistant AttoJ:Inay General 


