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- - COUNT& LITIGATION: Léwguits”Of county may be compromised if they
ot . do not release or partially release established
indebtednéss, liability or obligation due state

or county. :

Povruary 21, 1045 FI LE D

ho |7 F

Honorable W, Oliver liasch
Prosscuting Attorney
Fostus, Mlssouri

Dear lir, Rasch:

The Attorney General acknowlodges receipt of
gour letter of January 30, 1945, -in which you request an
opinion as follows: : ;

"Somo tlme ago the county court of
Jofferson County desired to change
the location of a road in this county,
because ~of a bad curve in the o0ld road.

"Condemnation procoedings were insti-
tuted under Sectlon 8486 R, &, lo. 1039,
Upon faillure of the owner of tho land

to f1lo clalm for damagos tho transcript
of the record and the original flles were
transmitted to the circuilt clerk. Upon
‘a hearing 1in the clrecult court, the jury
allowed the property owner {60.00 in -
damages, which money and the costs of
the procecdings were pald Into court by
the. county. The clrcult clerk is still
holding the {60.00 as there were two
mortpagos ageinst the property and no
clalm hag beon madse for the amount of
damages allowod by the jury.

"The propeorty ownor has filed a suit in
ejectmont agalnst the county. One of

the contentlions of the properity owner

is that Sectlon 8486 18 unconstitutional,

"Please advise 1f the county court has
authority to compromlise and settle the
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sult In sjectment by paying the
property owner an additional sum,"

‘ Before proceeding to a dlscussion of the queation
asked, 1t is thought advisable to call to your atténtion the
case of State ex rel, Lashly vs, Wurdemenn, 183 Mo, App. 28
in which it 1s held that the county court doea not have conérol
of the litigation of the county bubt is under the control of
the prosecuting attorney, so that if it is posalble to compro-
mlse the lawault mentloned by the payment of a sum of money

to the plaintiff, 1t could only be done by the jolnt consent
of the prosecuting attornéy, as the officer who has control of
the case, and the county court, which is the fiscal agent of
the county, )

The general rule regarding the compromlse of lawsults
in which the county 1ls a party, ls that, where the necessory
olements are preséent, sults are subject to compromise by the
county court or board in the absenceé of fraud, bad falth, col-
lusion or other vitlating olements, ~ State ex rel, Campbell vs,
Slavik, 14 N, W, (2d4) 186, 1., c, 188; Weaver et al. vs: Hampton
et al, 167 8. B, 484, 1, c. 485; Rdberts v. I"lscal Court of
HeLean County, 51 S. ", (24) 897; 20 Cs Je S, page 1261, Sec.
303, ~ And the Supreme Court of Missourl in one case has,
epproved compromise of pending litlgation in which the county
- was a party, The St. Louls, Iron Mt, & Southern Ry. Co. vs,
Anthony, 73 Mo, 43l. This case involved tho collectlion of =
tax upon which sult had boeen brought. Judgment had once been
rendered and revarsed by the Supreme Court, and whilse the case
was pending, before a vetrial, a compromlse was made, The
county collector ignored the compromise and undertoolk to
collect the amount of tho tax ag shown by the tax books, upon
the theory that no authority exlstod for the compromise and
that 1t was vold, The court In upholding the validlty of the
compromise used the following language (l. ¢. 434):

"It 1s now contended that the county

had no authority to make tho compro-
mlse in quesilon, or any compronlze
whatever, We are not of that opinion,
Tho powor to sue lmplies the power to
accopt satisfaction of the demsnd sued
for, whether the precise amount demandoed
or less., Lhe taxes were lovied for the
benefit of the county., The bensficlal
interest was 1ln the county, and it 1is for
the public interest that she should have
the right to settle, by compromlse,
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aquastlionable demands which she may

agsert. Illust the county prosocute

doubtful claims at all hazards,

regardlaess of costa and expenses,

and 1s 1t for the public good that

the right to settle such demands by

compromise be denled her? As was

sald by the supreme court of New

York in the caso of the Board of

Supervisors of Orleans Co, v. Bowen,

4 Lanslng 31: - 'It would be =& most

extraordinary doctrine to hold that

because a county had become involved

in-a litigation, 1t must necessarlly’

go through with it to the bittoer end,

and has no power to extricate 1ltself

by withdrawal or by agreoment with

its adversary,' Tho same doctrine was

sanctioned in the Supervisors of Che-
" nango County v, Dirdsall, 4 Wend, 453,"

: This 1s the only case in which an appellate court
of Missourl has dilractly passed upon the question and if -

. there are no constltutional or statutory provisions which
would prohiblt a compromiso, ‘then thils case would furnish

authorlty for the meking of the compromise,

No statute hxs voen found which would prohiblt a
compronise but Section 51 of Article IV of the Constitutlon of
mlm“ouri, might stand in the way. Thls soction ls as follows:

"Ihe CGenoral Assombly shall have no
power to relcase or extinguish, or
authorlze tho roeleasing or extingsulshe-
ing, in whole or in part, the indebted-
ness, llability or obligation of any
corporatlon or Iindividual, to this State,
or to any county or other municipal cor=-
poration thereln.

The Supreomo Court of lMissouri in'the case of Graham
Papor Co. vs. Gohner ot al., 59 3. V., (2d) 49, in discussing
this provislon of the Constlbublon, uscd the followilng language
(1¢ Ce 02)

"3 4+ 9 The lancuapo of this consti-
tutional provision is very broad and
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comprehansive in protocting the
stato agninst leglslative acts
lmpalring obligatlons due to 1%,

in that it prohibits the release
or extingulshment, in whole or in
part, not only of indebtedness to -
the state, county, or municlpality,
but liabillitles or obligations of
avery kind, 3 # -N-."'

: The quoted passage refors to liabllitles and obli~
gations due the state, What is there sald should be equally
true with regard to liabilitles and obligations due to the
county, Then, while the constitutlonal provision prohlbits
the Leglslature from passing any law roleaslng, in whole or
in part, debts, liabllitles or obligations due the state,
countles or oltles, 1t should follow that officers who re=-
ceive their authority from the Leglslature could not in the
performance of thelr statutory dutles do sémething which the
Leglalature could not authorilze them to dos :

— The situatlon of the law seoms to be that the Su-
preme Court has approved the compromlise of a lawsuit by a
county and the Constitublon prohlblts the release of any
debt; liability or obligation due the county. We cannot ,

" ignore elther the rullng of the Supreme Court or of the con-
stitutional provision, but they must be read and construed
together as both are rules of law applying to the questlon.

It would follow that a compromlse can be made of a lawsult
1n which the county is a party, by the county, 1f the compro=
mise does not release any dofinitely established indebtedness,
1lability or obligation due tho countye . :

Tn comnection with tho above sectlon of the Constl-
tution, the followilng definitions of tho words "1iabllity" and
"oblipation" are citod:

"The oblipgation to convey land under &
contract 1s a '1llabllity'! of a corpora-

tion within Civ. Code, Sec., 309, as

amondod by St. 1917, p. 6568, Sec. =,

axempting directors from lisbility for -
distributlon of assots to stockholders

where all debts and liabllitles have

been pald, though porson other than

party to such contract to whom land
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ls conveyed assumes obligation of
the cuntract," Talcott Lend Coe
v, Mershiser, 195 i’y 653, 656, 184
Cal, 748,

"The word 'lisbility,' as used 1in
goction 3, art, 8, of the Consti-
tutlon, is to be read, construed,
and accepted in the usual and or=-
dinary sense 1n which that term ls
commonly employed, and, when so
used, means and signifies the state
of being bound or obligated ln law
or justice to do, pay, or make good
something." TFell v. City of Coeur
d'Alene, 129 P, 643, 649, 23 Idaho,
32, 43 Le Re Ao, Hede, 1096.

A t1liabllity' in its broader s:nse
means any obllgation one is bound in
law or justlce to porform and is
gynonymous with 'rosponsibllity,'.
ifurphy ve. Chilcago League Dall Club,
201 Ille Appe 120, 126.

"The torm 'obligationt includes any
duty imposed by lav," Helvering v
Oritlsh-fmerican Yobacco Coe, Celolle,
69 . 24 528, 530.

"in 'owlipation' is ordinarily definsd
as that which a porcon ig bound to do
or forbear; any duby imposed by law,
promiss or contract, by ths relations
of soclety, or by courtesy, kindness,
otc., " ~ Goodwin v. Freadrich, lob.,
280 If. 1’4". 91‘7’ 925.

"The word 'oblligation' is dofined to be
ttho constralning powsr or authorlvative
~ chavacter of a duty, a moral precept, a
civil law, or a prounlse or contract
voluntarily madc; that to which one 1is
bound; that which ono 1s obligod or
~bound to do, espoclally by moral or lsgal
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claims; a duty.'" Colter v, State,
39 S. V. 576, 577, 87 Tex. Cr. L,
284, quoting Cent. Dicte. '

Under the foregolng definitions and your stagement
of fact, there would bo a definite liability or obligation
upon the lendowner and tho land established by decree of a
court of competent jurisdiction, which judsment cannot be
attacked by a repsal or writ of error, While an attack is
sought to bo made upon this judgment by a separate sult in
sjoctment alleging unconstitutionality of the prescribed
st.tubtory procodure, we must consider the stetute as consti-
tutional until it is proven unconstitutional beyond a roason-
able doubt, : :

Conclusion

Under the existing cireumsbances as stated in your
_letter, 1t is the opinion of thls ofiice that no compromise
can be made of the ejectment sult at thils time.

ﬁespactfully'sﬁbmitted,
v | V. 0. JACKSON
Assilatant Attorney Geoneral

APPROVEDs

AT M. KAY
(Acting) Attorney Genoral

GOTIE




