e Y APPROPRIATIONS‘ Sections 2,5,68 and 7 of H.B. 270

STITUTIONS: of 63rd General Assembly invelild;
STATE EBEEMOSYNARY o President of Board of Managers

of State Eleemosynary Institu- -
tions should disregard same.

October 11, 1945
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Honorable W. H. Palnter

PreiAdent

Board of Managers

State Eleemosynary Institutions
- Jefferson. Clty, Missouri

Dear Governor:s

We have your letter of recent date which reads
as follows!

"I desire to call your attentlon to
Section Two, Sectlion Flve, Section
21x, and Sectlion Seven of House B1ll
270 appropriating money for various
hospitals in the elty of St. Louis,
Keansas City, and County hospitals,
Each of these sections provides for
the payment under certaln sections
of the Statute which are named in
sald secetlion,

"I desire to call your attentlon to
lines 12, 13, 14, 15, and 16 in Sec-
tion Twojy lines 13, 14, 15, 18, 17,
and 18 Sectien Flve} lines 12, 13,
14, end 15, 16, snd 17, in Section
Sixs lines 13, 14, 15, 16, and 17 in
Section Seven all of them being identi-
cal. There 1s no law in the statute
books that requlres the President of
the Board of Managers of the State
Eleemosynary Institutions to certify
any of these accounts except these
lines in the appropriation billl and
they are Invalid, as I understand 1it,
a8 lhactment of law 1s not allowed
in the appropriastion billas:,"
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"At the meeting of the Appropriation -
Commlttee I asked for funds to ine
vestigate these bills, whilch they re-
fused to give me. The Eleemosynary
. ; Board hes no funds with which to pay
e for the examination of these acecounts.,
I em not doubting the correctnesa of
‘ the accounts, I mean that I should
' not certify this account unless it
has been investipgsted and can really
certify to its beilng a faet,

"I wish that you would glve me your
opinion as to my duty in this matter."

H.Bs 270 18 an Appropriation Act. Its title reads
as follows: ' , :

- "Appropriating money for the support
of the Eleemosynary Institutions of
the State, Commlsslon for the Blind,
Pensions for the Deserving Blind,
Charity Patlents at County Hoapiltals,
for the perilod beginning July 1, 1945
and endlng dJdune 30, 1946, with an
emergency olause,"

Bach of sald Sections contain a proviso which
undertakes to require an approval by you before any
of the funds provided therein shall be audited and
pald by the State, The provisos in Sections 5, 6 and
7 are ldentical in language, and the proviso in Section
3 has the same effect as those in the other Sections,
he proviso in Seoctions 5, 6 and 7 reads as followst

"PROVIDED, the State Auditor shall
not audit, and the State Treasurer
shall not pay any elaim out of this
appropriation to any such hospital
unless such olaim has first been
examined and approved by the Presi-
dent of the Board of Managers of
Stete Eleemosynary Institutlons."
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, You submlt the question as to what your dutles
- are in view of the sald provisos, It 1s first neges-
sary to determine whether sald provisos are valid and
binding, ; ‘ -

It 18 well-egtabllished In thils State thet general
leglislation cannot be Included in an Appropristion Act.
In %tate ex rel, ve, Thompson, 316 Mo, 272, 289 S.W. 338,
the ‘Court was conaldering an Act whiech appropriated money
. for payment of salarles of the personnel of the Board of
" Permenent Seat of Government., Said Appropriation Aect also
contained the following proviglont

"See, 100, Salary~-How Determined,--
No salary for any offlelal or employee,
either elective or appointive, pro~
vided for by this approprilation sact,
shall be In excess of the salary pro=
vided by statutory law for such of-
ficlal or employee, and in all cases
where the salery of any such offleial
or employee 1ls not definitely fixed

by statutory law, no salary pald by
virtue of this approprilation act

shaell be In excess of the salary paid
to the offlcer or employee holdlng such
position the previous blennium,!'"

In discussing the foregoing provision the Court
sald: 289 S.W, 338, l.c, 340!

"It 1s menifest that the real pur=-

pose of this provision was an under-
taklng to regulate, determlne, and

fix the salarles of all such officers
or employees affected by the Appro-
priation Act whose compensation might
not be fixed at all by statutory law,
or, 1f at all, where the statute fixed
a meximum only, Thls provision has no
other character than that of general’
leglalation, and to inject general
leglelation of any sort into an appro-
pristion act 1is repugnant to the Con-
stitution (erticle 4, Sec. 28, Con-
stitution of Mo.), and the appropriation
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billl, as provided by the Constitution
(article 4, See. 28), may have a plural-
ity of subjects, while a bill for gen-
eral leglslation may have but one.

"An appropriation bill is Jjust what the
terminology imports, and no more, Its
"sole purpose is to set aside moneys for
speclfied purposes, and the lawmaker is

‘not directed to expect or look for any=
thing else In en appropriation bill ex-
cept appropriationg, i 3 % 3% % 4% # % #

- Here we have an appropriation act whieh
not only appropriates money for the vari-
ocus sub Jeets embraced therein, but whioh
attempts to fix and regulate all salaries
affegted by the act which either have
not been flxed by eny statute, or not
definitely fixed, which would include
all salaries where the maximum alone
wag nemed, That the Legislature has the
right by generel statute to fix salaries
1s beyond question, but has 1t the right
to do so by means of an appropriation
act? We think not,"

3 3 W % dF St 3E 56 40 3 W

"Our Constitution (sectlon 28, art. 4),
la the one certailn safeguard against
auch distracting possibilities and
should be strictly followed, We hold,
therefore, that section 100 of the ap-
propriation Act, under our Constitution,
1s unconstitutlional and void, and 1%
follows that our peremptory writ of
mandamus should be granted,"

‘ The ruling in the sabove case was followed in the
ease of State ex rel, vs. Smith, 325 Mo. 1089, 75 S.W.
'éag) 828, where the Court mald, 75 S.W. (2d) 888, l.a.
301 . . :

"Besidew, legislation of a general
character cannot be inocluded in an
appropriation bill., If this eppro-
priation bill had sttempted to amend
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)

section 13586, 1t would have been
vold in that 1t would have violsted
section 28 of article 4 of the Con=
stitution which provides that no
bill shall emtain more than one subm
" Jeot whileoh shall be oclearly expressed
in 1ts title, ‘There is no doubt but
what the amendment of a general statute
such ag section 13585, and the mere
eppropriation of money are two entirely
different and separate subjeocts, State
x rel, Hueller v, Thompson, State
Xuditor, 318 Mo, 2782, 289 S.W. 338,"

Both of the above cases were followed in State
ex rel, vs, Canade, 348 Mo, 121, 113 S.W. (2d) 783,
where the Court said, 113 S.W. (gd) 783, l.c. 7901

"# % # A general statute (section
9622’ Rcso 1929 (MO.St.Ann. 3900_
9622, p., 7388)) authorizes the

board of ecurators of Lincoln Unie
verslty to pay the reamonable
tultion fees of negro residents

of Mlssouri for attendance at the
universlity of any adjacent State,
This statute cennot be repealed

or amended oxoept by subsequent
general legiglation, Leglslation

of & general charscter cannot be
inocluded in an appropriastion bill,
To do so would violate smection 28

of article 4 of the Constitution,
which provides that no bill shall
contain more than one subject which
shell be clearly expressed in its”
title, There is no question but
what the mere appropriation of money
and the emendment of section 9622,

8 general statute granting certain
authority to the board of curators,
are two dilfferent and separate sube
Jects, State ex rel: Davis v. Smith,
335 MO. 1069' 78 3.0, (Qd) 828; shate
ex rel, Hueller v, Thompson, 316 Mo,
B7R; 289 S.W. 338, 4 # 4 "
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’

The Judgment in the latter cese was reversed .
by the U, S. Supreme Court, but sald reversal did not
affect the above portion of the opinion (305 U, S,
537, 83 L. Ed, 208),

H.B, 270 18 designed to appropriate money for
oertain specific purposes, but the provisos referred
to above are designed to provide certain methods to
be followed by officers in connection with the dls-
bursement of sush funds, Regulating the dutles of
officers is a matter of general leglslation, sand,
therefore, has no place in an Appropristion B1ll,

Sectlon 9360, H.8. Mo, 1939, reads as follows:

"Any county or eity in this state
which shall meintein from public
funds a hospital for the care, de-
tention or treatment of the insane,
which hospital is properly equipped
as to faeilities, staff and person-
nel, shall be entitled to $8.00 per
month per patient, upon proper re-
port filled and sworn to by supsrin-
tendent or surgeon in chlef of suech
hospitel for the insane, when such
proper report 1s filled wlth the
state eleemogynaxry board., Such re-
ports shall be flled quarterly and
shall show nsme, eddress and other
necessary datea so ag to properly
ldentify and authenticate the patlents
of such insane iInstitution,"

T Section 9361, K.S, Mo, 1938, authorlizes the

State Eleemoaynary Board to examine the list of patients
referred to in Section 9380, so as to determine if sald
list 13 correct and authentic. Nelther of sald Sections
requires the State Eleemosynary Board nor any officer therew
of, to approve sald list before payment ecan be made, Sec-
tion 9360 expressly provides payment shall be made "upon
proper report filed and sworn to by superintendent or
surgeon in chief of such hospltal for the insane, when

sueh proper report is filed with the state eleemosynary
board," ,
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The effect of the proviso in Seotion 2 of H.B. 270
would be to add another requirement to the method pro-
vided for in Sections 9360 and 9361, suprs, before dls-
bursements could be made out of the funds apprOpriated

by said Seotion 2.

Section 15178, R,8, Mo. 1959, provides that the
money appropriated for payment of the patients in hos-
pitals mentioned in Seetlon 5 of H.B. R70, shall be dls~
bursed as follows?

" % # The chalrmen and secretary of
sugh board of commissioners shall make
report to the treagurer of sald board,
once per month, glving the names and
number of petlents in such hospltal

and indicatin% which patlents are sube
jeots of charlty and the amount neces-
sary for the state to pay. The treas~
urer of said board shall lssue a voucher
to the state eauditor, giving this In-
formationy and the audlitor shall draw
his warrant on the state treasurer for
the amount shown by such statement, and
the state treasurer shall pay said war-
rent to the treasurer of said board of
tuberoulosis hospital commissioners;

* ¥ %

It will be seen therefore, that the proviso in
Section 5 of H.B., 270, would add an additional require-
ment to be performed before disbursement of the funds
in said Section 8 mentioned could be disbursed, and,
;haroforo, would be in effeet, an Amendment of Sectlon

6178,

 Seotion 15181, R.S. Mo, 1939, controls the dis-
bursement of funds appropriated by Sections 8 and 7 of
H.B, £70,

Seild Section provides, in pért,ﬂas follows:

"4 3 % The director of the department
of publie health of such olty shall
make & report to the clty treasurer
once per month glving the names,: ad-
dresses, and hospital numbers of
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charity patients in such hospital and
the amount necessary for the state to
pay. The treasurer of the board shall
issue a voueher to the atate auditor
giving this information end the auditor
shall draw his warrant on the state
treasurer for the amount shown by such
statement and the state treasurer shall
pay sald warrant to the treasurer of
sald olty, who shall deposit and oredlst
the same to the credit of such hospltal
for the suppert of such charity patlents,
and for no other purpose.s 4 i "

The effect of the proviso in said Sections 6 and
7 of H.B. 270 would be to add an additional requirement
to be met before disbursements could be made under sald

- Seoctions, and, therefore, sald provisos are an attempt

to amend Section 15181,

How-and when the funds appropristed for the pur=~
poses set forth in Sectlona 8, 5, 6 and 7 of H.B. 270
shall be disbursed 1is therefore, provided for by the
above general statutes, and the provisos under consid-
eration amount to an attempt to amend sald general statutes
by making addltional requirements to be met before dia-
bursements mey be made., Under the decisions of the
Supreme Court ebove referred to, such Amendment eannot
be sccomplished by an Appropriation Aet, and, therefore,
the provisos in Sections 2, 5, 8 and 7 of H.B. 270 are
1nValid, and of no effect. -

The faet that tha provisos above referred to are
Invalid, does not affect the appropriations mede by saild
Sections of H.B., 270, nhowever, In 3tate ex rel, vs.
Thompson, 289 S.W. 538, lecs 341, the Court sald:

"The question remains, Does the in-
validity of sald section 100 render
the entlre Appropriation Act vold?
We hold that 1t does not., It 1s -

- well settled that a leglslative act
may be vold In part, leaving the re-
mainder a good and valld statute,
where the part that 1s valid may be
separated from the part that 1s void.
State ex rel, v, Gordon, 236 Mo, loc,
clt, 170, 139 S.W. 4033 State ex rel,
ve Taylor, 224 Mo. 474, 123 S.W, 892."




“to Queation the valldity of statutes. It 1s his duty

‘sach of said Seetions should be made in accordance with

"~ Attorney General

| HHKxir
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: Likewise, in State ex rel. ve. Canads, 113 S.U.
(ed) 783, 1,0, 790, the. ‘Court saidts

*:; v

"x 4 4# The valld and invalld portions
of .the mtatute are separable, I1f we
disregard the Invalld proviso, there

18 left a complete workable statute
whieh sppropriates the sum of $10,000
for the purponeu therein namgd. * 4 N

Ordinarily, 1% is not the duty of & publie of ficer .

to obey the statutes as enascted by the Leglslature un-
t1l1 the Courts have declared such statutes invalid, .
However, in your situation you are confronted with two
inoonsistent statutes governing the same subject, to-wit,
the method of disburgement of particuler funds, ¥You, of
necessity, must therefore question one of the statutes,
and refuse to follow lt. You heve no other alternatlve,
and you muat therefore determine which. of the two oon-
flieting statutes you are to follow in the sltuations
you present in your latter. v .

CONCLUSION.(

It 18, therefore, the opinlon of this offlece that
the provisos In Sectlions £, &, 6. and 7 of H.B., 270 of the
63rd General Assembly, are invalid, and should be disre~
garded, and that disbursements of funds approprlated by

the provisions of the general atatutes referred to In
said Sections, sald genersl statutes belng Sections 9$360,
15178 and 16181, R.S. Mo. 1939, respectively.

Respectfully submltted,

APPROVED?

HARRY H. KAY

Agslstant Attorney General
3 . E Y TAYI;OR‘




