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The 60 days' notlc\11 ref{uired 
by Sec~~7973 1 Lawa· of Mo., 
1941, page 672, is not neces
sary, preliminary to the in
crease of the capital stock 

October 20, 1945 

of a bank, when all the stock
holders of the bank waived in 
writing the publication there
or, and the records of such 
bank contain such waiver • 

Honorable M •. E. Norria 
Commissioner of Finance 
Jefferson City, Missouri 

Dear Commissioner Morrisl 

Your letter or October 6 1 1945 1 requesting an 
opinion from this Department regarding the necessity 
of the publishing of the 80 days' notice provided for 
in Section 17973 1 R. s. Mo. 1939, where the stockholders 
have unanimously agreed to waive, and as a matter of 
record have waived the publication of such notice, pre• 
liminary to the inoreaae of the capital stock of banks· 
in this State, has been received• Your letter etatesa 

"We hS:ve received from a bank under the 
supervision of this Department.certified 
copy of the record of a stockholders' 
meeting, which reads as follows: 

"•we, the unde rs igne d 1 Oscar D. Kochan 1 
President and Edna Minor, Secretary of 
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The F'armera Bank of Maysville, Maysville, 
Missouri, hereby certify that at a meet .. 
ing,of the stockholders of aaid bank·held 
on the 2nd day of October l945 pursuant to 
the written consent and waiver of notice 
of all of the stockholders of said bank 
as to the time, place and purpose of the 
meeting, a proposition was duly submitted 
to increase the capital stock of said 'fhe 
l<,armera Bank from ~20,000.00 to $25,000.00J 
that upon said proposition the consent of 
the persona holding the larger amount 1n 
value of the stock of said The Fa~mera 
Bank was given viz.: 200 votes 1n favor 

?of and no votes against it; and-that, there
fore, the capital stock of said Tlw Farmers 
:~ank is hereby inc1•eased from $20 1 000 .oo to 
$25,000.00, and that the full amount of said 
increase i11 bona fide subscribed and paid up 
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in cash to the boa~d of directors of 
said bank.' 

"( Above action was properly signed, 
notarized' and recorded.)" . 

"Sec, 7973, H.s. Mo. 1939, provides for a 
published notice of stockholders' meeting 
for the purpose of increasing the capital 
stock of a bank. We would appreciate your 
advice as to whether or not this Department 
would be justified in isauing certificate 
increasing the·capital of the above bank 
wit~ the proceedings as set out. 

"We have three similar situations pending 
and would a~preciate your comments at the 
earliest possible date." 

. . 

Said Section 7973, was repealed by the Legislature 
of 1941, and re-enacted; Laws or Missouri, 1941, page 672, 
as Section 7973, The essentials respecting the publication 
of the notice were not d1aturbedi but were retained in said 
Section 7973, Laws of Missouri, 941, page 872. . 

We are of the opinion that the provisions or said 
Section 7973 1 regarding the publication of such notice before 
a bank may increase ita capital etook are directory and not 
mandatory. ' 

In the case of State· ex rel. vs. Hardware Company, 
178 Mo. 189, the Supreme Court of this State had before it 
the question of the necessity or publishing a 60 days' notice 

·by a corporation preliminary to the incl'ease of its capital 
stock. 'rhe Secretary of State refused to issue a certificate 
that the corporation had complied with the statutes made and 
provided governing it• ihorease of capital stock, -The l-Iard
ware Company case, supra, recited and discussed the previous 
case of S.tate ex rel., Donnell,Mfg. Co, vs. McGrath, reported 
in 86 Mo, 239, where our Supreme Court had upheld the Secre
tary of State in refusing t~ grant a certificate without the 
publication of such 60 days' notice. '11he McGrath ease, 88 
Mo. 239, was overruled by the Supreme Court in the case of 
Riesterer vs. Land & Lumber Co., 160 Mo. 141. irhe Supreme 
Court approved its judgment in the Land & Lumber case, supra, 
overruling the McGrath case., 88 Mo. 239, in the Hardware Co. 
case, 178 Mo. 189, l,c. 193, and announced the rule definitely 
that such 60 days' notic~ is not necessary when the stock
holders express a waiver of such requirement•- 'l1he Court at 
the local citation given above in said case, said: 
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11 i~o i:· if- and so the rule will be here 
announced, upon authority.of the 
Riesterer case without further repeti
tion of the reasons upon which it had 
been predic~ted, that corporatio~s in 
this State ~ave by the unanimous con
currence Of all the stockholders there
of; in meeting assembled, the right to 
increase their capital stock, or bonded 
indebetedneee, without the necessity of 
going through the for~ of giving the 
sixty days' public notice of the time 
and place of such meeting, as the Con• 
stitution and statute designate, when 
all the stockholders express a waiver 
of suoh requirement. 5uch notice could 
have served no useful purpose whatever, 
under the fo.cts as they are made to ap• 
pear in this particular, where all stock
holders of relator company were present 
and participated .in the meeting called. 

"It is our opinion that the sixty days' 
notice does not apply to conditions like 
the present, and that the construction 
of a constitutional or. statutory pro
vision should never be adopted which re
sults in the requirement of useless and 
e.beurd acts, except where its terins are 
positive and unavoidable. * i} il- " 

'l1he McGrath case involved the increase of the capital 
stock of a private manufacturing corporation. rrhe Supreme 
Court in the Land & Lumber case, 160 Mo. 141, supra, exhaust
ively· discussed and. reasoned the principles herein involved 
as to the necessity of the publication of such notice when the 
stockholders have waived the publication. That was a case 
where a private business corporation sought the increase of 
its bonded indebtedness. The Hardware Co. case, 178 Mo. 189, 
supra, was also a case involving a prive.te corporation in the 
increase of its capital stock. There is no case in our a.ppella te 
decisions construing said Section 7973, on the question of the 
publication of such 60 days' notice therein provided for, pre
liminai'Y to the increase of a bank's capital stock, when the 
stockholders have waived it. However, it will be noted in 
reading the excerpt hereinabove copied, l.c. 193 1 from the Hard
ware case, 178 Mo. 189, supra, that the Court includes all 



.. 

Honorable M. E. Morris October 20, 1945 

corporations of this State, which would mean banks as well 
as other corporations, as being authorized to waive the pub
lication of-the 60 days' notice required by the Constitution 
or any statute of the Ste.te, preliminary to an increase of 
capital stock. W6 believe the decision of the Supreme Court 
in the Hardware Co. case, 178 Mo. 189, l.c. 193, supra, per
mits banks in this s.tate to incr•ease their capital stock with• 
out the publication of the 60 days' notice required by said 
Section 7973, when all the stockholders have signed, and the 
records of the corporation show a waiver of such requirement. 

The construction of these statutes given by the Supreme 
Cou1't in the Hardware Co• case, supra, that such 60 days' no
tice need not be published where the stockholder.! have unani
mously agreed to waive such publication seems to be based upon 
safe and sound reasoning and principle. The increase of the 
capital stock of a bsnk undoubtedly would be. to the benefit 
of the depositors of any such bank, It would appear that the 
rights of all persons dealing with the bank would be benefit
ed and made more secure by an increase of the capital stock. 
The stockholders themselves would of Aecessity be required to 
provide the money neoeesary fo%' the increase or the capital. 
It would further appear that the stockholders would be .the 
only ones who could ever, under any conditions, object to the 
increase of the capital ·~ook of a banking corporation with
out the 80 days' notice. Having waiv~d the publicat-ion of the 
60 days' notioe provided lor in said Section 7973, such stock
holders would be estopped to complain or to take advantage of 
the failure to'publiah said 60 days' notice as an objection 
to the legality of the increase of the bank's capital stook. 

CONCLUSION" • 

It is• therefore, the opinion of this Depar.tment that 
where all of the stockholders have signed a written waiver of 
the publication of the 60 daya' notice of a proposed increase. 
of capital required by said Section 7973, Laws of Missouri, 
1941, page 873, and the records or said corporation contain 
such waiver it is not neoesaary to publish the 60 4,f;lys r notice 
provided for in said Section 7973, but that the captial stock 
may be lawfully increased without the publicat;ion thereof. 

A.t?PHOVED: 

J. E. TAYLOR 
Attorney General 

GWC:ir 
f. • I 

Hespectfully submitted, 

GEORGE W. CHOWLEY 
Assistant Attorney General 
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