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- ,, l ' ~· ~ GENEHAL BUSINESS CORPORATIONS -- : 
SELECTION OF CORPORATE NAME : 

A genera'! bus·iness corporation 
organized to handle loans and 
mortgages may not use the word 
"bank" in its corporate name 
~der sub-paragraph (b), Sec. 
7, of the Corporations Act, 
Laws of Missouri, 1943. 

October 4 1 1945 

Honorable M. :!£. Morris 
Comraissioner of Finance 
Jefferson City, Missouri 

Dear Mr. Morris: 

FILED 

~If-

Your letter of September 21, inst., requesting 
an opinion from this Department as to the legality of 
a corporation, organized for the purpose of handling 
loans and mortgages, adopting as its corporate name 
"First Bank Plan, Inc.", has been received. 

Your letter states: 

"Application has been filed' with 
the Secretary of State for incor­
poration to handle loans and mort­
gages under the. name 'First Bank 
Plan, Inc.• My thought is that 
the banks doing business in the 
same city would object to this 
title and I would like to inquire 
if there is any legal prohibition 
in this connection. Para1~raph (b}, 
Section 7 of the Corporations Act, 
Laws, Missouri, 1943, may prohibit 
the use of the word 'bank' in the 
corporate name of a company not en­
gaged in the banking business. 11 

. Your letter calls special attention to parae;raph 
(b), Section 7 of the Corporations Act, Laws of I•iiissouri, 
1943, page 418. Said paragraph (b)' in prohibiting the 
use of certain words aQ.d phrases in the name of a business. 
corporation, is as follows: 

"The corporate name: 

11 (b) Sha.ll not contain any word 



. ·, 

Honorable M. E. Morris -2- October 4, 1946 

or phrase which indicates or im• 
plies that it is organized for 
any purpose other than a purpose 
for which corporations may be or~ 
ganized under this Act, u 

IJ.'he Legislature of this State in the new Corpora ... 
tions Act of 1943; Laws of 1943, page 410, l.o. 438 1 Sec­
tion 51, gives the Secretary of State discretionary power 
to 'dete'rmine if the Articles of Incorporation of a proposed 
corporation submitted to him ooinply with the laws of this 
State, before he ia required to issue a certificate of in• 
corporation to the incorporators. That part of said Sec­
tion 51 so providing, is as follows: 

"'l'he articles of ;noorporation, in 
duplicate, signed, sworn to and a¢• 
lmowledged by all the incorporator• 
as required 1n section 49 shall be 
delivered to the office of the Sacra-

- tary of State. If the Secretary of 
State finda that the articles of in-· 
corporation conform to law, he shall, 
when the required organization taxes 
or fees have been paid, file the aruma, 
and one of such aopiea shall be re­
tained by the Secretary of State as 
a permanent record. The Secretary 
of State thereupon shall i~sue a 
certificate of incorporation under 
the seal of the State that said cor­
poration has been duly organized, 
such certificate to set forth the 
name of the corporation, the amount 
of ita authorized sha~es, the period 
of ita existence and the address of 
its initial registered office. * * * " 

In the exercise of the discretionary power with 
which the Secretary of State is clothed, to determine 
whether incorporators have complied with the laws of 
this State before he almll be required to issue a certifi­
cate of incor9oration, he has the pow~r, if they have not 
so complied with the laws of this State to refuse such 
certificate. The Legislature in said Act of 1943, page 
489, Section 170, gives the Secretary of State broad and 
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comprehensive discretionary powers reasonably necessary 
for the enforcement and administration of the Act. Said 
Section 170, is as follows: 

"In addition to the power and 
authority heretofore expressly 
given the Secretary of State by 
this Act the Secretary of State 
also shall have such further power· 
and authority aa ia reasonably 
neoe1sary to enable him to admin!a­
ter this Act efficiently and to per­
form the duties therein ~posed upon 
him_ .. ft . 

Incident to the evident intention of the Legis­
lature in separating the org~n1aation of banks and the 
carrying on of the businea• of banking under a separate 
code, from the laws pertaining to organization and con­
duet of corporations generally, we cite a part of Sec­
tion 7890, Article 1, phapter 39, under the Act creating 
the Department of Ftnanee of this State. That part of 
aaid Section 789~, referred'to, is aa follows& 

"No corporation. domestic or foreign, 
other than a corporation formed under 
or subject to the banking laws of this 
state or of the United S.tates, except 
as permitted by such laws, shall -by 
any bnplioation or construction be 
dee~d to possess the power of carry­
ing on the business of discounting 
bills, notes or other evidences of 
debt, of receiving deposits, of buy­
ing and selling bills of exchange, 
-1:- -lr -:~ i1· or of· engaging in any other 
form of banking; -:~o J,So -lr 11 

Section 7991 1 H.::' •• Mo. 1939 1 also prohibits the 
use by any parson or corporation of any artificial or 
corpor·ate nrune including e.ny word or words that would 
indicate such business is the business of a bank. ~}aid 
Section is as follows: 

"No pePson, except a national bank, 
a federal rese~ve bank, or a corpora­
tion duly authorized by the conrrais" 
sioner to transact a banking bus:t'hesa 
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in this state, shall make use of' any 
office sign at the place where such 
busi~ess ~s transacted having there~ 
on any artificial or corporate name, 
or other word.$ indicating that such 
place or office is the place or of­
floe of a bankJ nor ~hall. any such 
perllci:m. or persons make use ot or 
circulate any letterheads, billhead1 1 
blank forms, notes, receiptB, eevti~ 
ficates, circulars, or any written 
or printed or partly written and 
partly printed paper whe.teve.r, having 
thereon any artificial or corporate 
name, or other word or words, 1nd1"! 
eating that such bu•inesa 18 the buai­
nesa of a bank. Every person violat­
ing this provision shall forfeit the 
sum of one thousand dollars to the 
at ate. 11 

The text 1~ Volume 7 1 Corpus Juris, page 473, 
defines a bank as followss ' 

'1While the term tbank• has received 
a number of definitions differing 
considerably in language, but all 
expressing of course the same funda­
mental ideas, and the sense ln which 
it is intendea to be used is largely 
deter-mined by its connection with 
other language, perhaps the most con­
cise and at tlw same time complete · 
definition to be found in the books 
is that a be.nk is 'an association or 
corporation whose business it is to 
receive money on deposit, cash checks 
or drafts, discount conrraercial paper, 
make loans, ·U -l} o~:- 11 

Said Volume 7, Corpus Juris, pae;e 477, define a 
bankinc as follows: 

"Banking is the business or employ­
ment of a bank or banker; and as de­
fined by law and austom consists pf 
receiving deposits payable on demand, 
discounting conrraorcial paper, making 
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loanl!l of money on collateral securi .. 
t y, i~ .;~ il· " 

Section 7998 of Article 2, Chapter 39 1 H.s. Mo. 
1939, under the title of. "Banks" defines a bank as fol"" 
lowar 

"The term 'bank' shall_. include any 
person, firm, association or cor• 
poration aolioiting, receiving or 
accepting money, or ita equivalent, 
on depo1it as a business, whether 
such deposit ia made aubject to 
check, or ia evidence by a certi­
ficate of depo•it, a pass book, a 
note, a reoe ipt 1 or other writing. 11 

·we find no case in this S.tate where our Courts 
have passed upon the question of uaing the word 11bank 11 

as a part of the corporate name of .a business corpora• 
tion other than a banking corporation• but we do find 
some cases in other jurisdictions, and in Missouri, 
which, in principle, are analacoua to the question here, 
same of which decisions are baaed upon facts more or less 
similar to the facts in the case submitted here. 

!I1he State of Ohio has a statute nwnbored 710 ... 2 1 
defining banks in the exact words in which our Section 
7998, h.S. Mo. 1939 1 supra, defines a bank. ·rhe,t f:.',tate 
also has a statute numbered S0ction ?10-3 of the General 
Code of Ohio, confining the word 11bank 11

, "banker•, 11 "bank­
ing," or "trust," to be.nks as defined in the preceding 
Section (710-2), which, as above indicated is exactly the 
same as our Section 7998. 

'l1he Supreme Court of the State of Ohio had before 
it, in the case of Inglis v. Pontius, Supo1•:lntendent of 
Banks, et al. 1 131 N .E. 509, the construct; ion: of the two 
above mentioned Ohio statutes. IJ~hose statutes are set 
out verbatim, l.c, 510 1 of said volume. 

The facts in tbD.t case were that a firm of the 
name of Otis & Co. of Cleveland, Ohio, which conducted 
the business of brokers and dealers in investment securi­
ties, had on their letter-heads and other forms of adver~ 
tising, the following name: "Otis & Co. Investment 
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Bankers. Cleveland." 

In an.other advertisement the name appeared as 
"Otis & Co. Members -- New York S.tock Exchange, In­
vestment Bankers. Cleveland," 

In still another form of advertising, was the 
followinijl "Otie & Co. Cleveland, Ohio, Investment 
Bankers. 

1rhe Superintendent of Banks of the State of 
Ohio, ordered the firm of Otia & Co. to diacontinue the 
use of the word "bankers" in the conduct or ita business, 
having ruled that t};:le word "be.nkera" used. 1n the adver­
tising matter of said company constituted a violation or 
Section 710·3 of the Ohio General Code. It appears that 
the company requested the Superintendent or Banks to file 
~n injunction against the company to teat the matter. The 
Superintendent -refused to bring such an ~ction. Thereupon, 
one Inglis, one of the partners of the firm. of Otis & Co.,· 
inatituted the above styled suit to enjoin the firm from 
disoontintdng the use of the word ttbankera tt • The Super­
intendent of_Banks was made a part defendant, and injuno-· 
tive relief we.a sought restraining the Superintendent from 
bringing· any action against the partnership or the in­
dividual members thereof to 11Ubjeet them to the penaltiea 
prescribed for the violation of said Ueotion 710~3 of the 
Ohio General Code. ~here was a judgment for the plaintiff 
in the lower Court. 'I'he case was appealed to the Supreme 
Court of Ohio i'or review. Overruling the defenses made 
by the firm of Otim & Co., among which defenses that the 
word nincorpornted 11 does not immediatelyfollow the busi­
ness title of 11 0tis & Co.", and, further, that 11 0tis & 
Co." had been, and i'raa, investing portions of its funds 
otherwise than in those securities permissibl~ to banks 
of deposit. 'i'he Court said those dt:lfenses were unimportant 
unless it should be claimed that Otis & Co. was in fact 
a bank. There was no claim that sn.id company vms a bank. 

11he Court then discussed the value of the ~vord 
"bank" to a corporRtlon doin,2; n banking business, naming 
the many protections thrm•m around the bnnldng business, 
both on account of the trust and confidence people of 
the cormnuni ty have, and should have, in a bank, and point­
ing out that the im.proper use of tho words 11bank 11 e.nd 
•'banker" mig_h.t be an aid to the practise of the sale of 
securities o:f' doubtful value. 1'he Court in holding that 
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the adoption and use in the letter-haadl and advertia-
1 ing matter of the firm of the words "Investment B.ankers' 

was unauthorized and in violation of the said atatu'tes 
of the State of:Ohio~ l.o. 511, saids 

"It will be seen, there.fore, that 
the use of the word· 'bank• or 'bank• 
er' is a valuable adjunet to any 
bueiness, and the protection of> the 
provisions of the Banking Code aho~ld 
therefore be available only to those 
inetitutions which are subject to ,the 
regulations and restrictions imposed 
upon sueh institutions by the Banking 
Code. 

11 If we are correct in this, then it 
is no hardship upon any person, firm, 
or association to be denied the right 
to use the word 'bank 1

1 or a kindred 
term,. a a part of its ne.m.e or de eigna"" 
tion. All of the foregoing defines 
the atmosphere which VIas being breath­
ed by the General Assembly in framing 
and adopting section 710-3 1 General 
Code, and should therefore aid in·aa­
certaining the legislative intent." 

It is true that the statute of Ohio, Section 
710•3 prohibited the use of the word 11 bank 11 , etc., and 
here in our bankinc::; code we have no such statute. But 
we submit that the protoction in the Ohio st;atute of the 
use of the word. 11 banktt by a corporation not doir1g a bank­
inc; business is no stronr~er, as a basis for the decision 
of the Supreme Court of Ohio above cited and quoted, than 
is our sub-section (b) of f,ection 7, Laws of Missouri, 
1943, page 418, is in prohibiting ordinary business cor­
porations f1•om using any word or phrase in its corporate 
name which would indicate or imply that it is organized 
for any otheP pui'pose than a purpose for which corpora­
tions may be or\;anized under that Act. Corpol~ations or .. 
ganized under the said Act of 191±3 1 .cannot do a banking 
business. To allow one so organized to use as its cor• 
porate narae 11 Ii'irst; :Janlc ?lan, Ir1c. 11

1 would, we think, 
give basis for the belief by the public that such corpora• 
tion had some lawful financial plan in operation such as 
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banks, under the banking code, are permitted to employ • 
.. 

In 14 Corpus Juris; paGe 310 1 the text in the 
latter part·of Section 373 1 recites that 1n the 5tate 
of New York, by statute, no corporation can be orWanized 
under the laws of the S.ta te with the word ~'trust 1 "bank, 11 

"insurance," etc,. as a part of its name, except a corpora­
tion formed under the banking or the insurance lawa. Under 
footnote 15, is cited the case of Barker v. Koenig, 119 
U.Y.c. 777, in which the 5uprer.a.e Court, Appellate Division, 
construed said statute. The opinion state• the facti of 
the case. The opinion 11 not lengthy. In holding that 
the use of the word "Lloyds", although not expressly pro­
hibited by the statute as a part of the corporate name of 
a business corporation not doing an insurance business, 
should not be used because the word "Lloyds" had become 
so generally understood and identified with insurance 
that it would violate the te~a of said atatute, the Court 
rendered the following opinion, to-wit: 

"McLAUGULDl, J. Wendell P. Barker and 
other•, the appellants, desired to form 
a corporation under the business corpora• 
tions law of the state of New York to do 
a genoxal busineea as insurance agent or 
broker. ~hey accordingly tendered to the 
Secretal'Y of State a certificate of in­
corporation, together with the fees for 
filing and recording tho same. ;J:he name 
of the proposed corporation was stated in 
the certificate to be 'Lloyds, New York,. 
Incorporated.' ·n1e Secretary of.' S.tate 
refused to file the certificate or accept 
the fees, on the ground that certain 'Lloyds' 
companies were already lawfully doing busi .. 
ness in the state. 'l'he appellants then ap­
plied for a peremptory writ of mandamus 
to cm11pel him to file and record the certi­
f'icHte.. 'l'he application was denied, and 
they appea],. 

nin opposition to the raotion ther·e was sub­
mitted an affidavit by the State Superin­
·~enden t of Insur•ance, from which it appear­
ed that an unincorporated association or 
partnership lmovm as 'Lloyds 1 New York,' 
was already doing an insurance business 
in the state of New York. rl1he proposed 
corporation was to act as agent for this 
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association, and objections were made, 
not only because of the similarity of 
the namea 1 which would be likely to 
deceive the public, but also on the 
ground that the association was not 
lawfully entitled to do an ins.ul'ance 
business, The Superintendent of In­
surance also objected to the name 
chosen for the corporation on the 
ground that the word 'Lloydet has 
be come .synonymous with 'insurance 1 

and that section 6 of the general 
corporation law (chapter 28, p, 15, 
Laws 1909 (Consol, Laws, o. 23)) pro­
vides that no corporation shall be 
organized with the name 'insurance• 
in it, except ~ corporation fornied 
under the banking Qr the insurance 
law. 1l'he object of the 1tatute re­
ferred to was. to prevent any corpora­
tion, except one subject to control 
of the ·insurance department, from 
using in ita corporate name the word 
'insur~ce' and posing as an insur­
ance company, when it was not in 
fact, 

"It is strenuously urged by the ap• 
pellanta that the word '~loyda' is 
pot synonymoua with 'insurance,' 
Nevertheless it is not and cannot 
be seriously denied that by the use 
of. the word it has come to be so 
understood by the·general public. 
That being so, if the proposed cor­
poration is al~owed to use the word 
ltloyds' as a part of its corporate 
name, when it is not an insurance 
corporation and cannot do an insur­
ance business, but simply act as 
agent, the result necessarily will 
be to deceive or mislead the public, 
and that is precisely wha,t the statute 
was designed to prevent. It is true 
the statute does not expressly pro­
hibit the use of the word 'Lloyds' 
as a part of the name of a corpora­
tion; but its use would be none the 
less an imposition upqn the public, 
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and contrary to public policy, e.s 
indlcated·by the statute. 

"I am of the opinion, therefore 1 . 

that the Secretary of ~t.ate was 
justified in refusing to file the 
certificate; and the court did not 
err in denying the application for 
a peremptory writ to compel him to 
do so .. 

"Tho order appealed from !a affirm­
ed~ * * * ~ All concur." 

In the enactment of sub-section (1.>) of Cection 7, 
supra,. the evident intention of the Legislature was to 
point out tl~t the name of a business corporation organized 
under that Act should not only be confined to the purposes 
for which corporations mig.c"lt ·be organized Wlclei' said Act, 
but also that it should oonsti tute p:r·oteotlon to other 
cla.ssea of oorporationr> organized for entirely different 
kinds of busineso, such as banks. 

'rhe word 11 implies 11 
ES used in said sub-section (b) 

supra, ia the present tense of the transitive verb "imply". 
As such verb the w·ord "imply" is def'ined in Webster's In­
ternational Dictiona~ey, page 1250, in clef.init;ion 3, as: 
"to express indireo'i:ily; to St'.gg~st J to hint or hint at 11

• 

It seems quite likely that the public in observ-
ing such a corporate name as 11 I 1'irst Bank Plan., Inc." would 
imply from. the name that the corporation was carr'ying on 
some plan of financial procedure that partook of banking 
aatiYities. This p:t•oposed corporation, it is said, in· 
tends to handle morteages and loans. 'l'his statEJment of its 
purpose would indicate that the institution, if incorporated, 
would do a brokerage a~d discounting business on such securi­
ties. 'l'his could become very readily the means of confueion 
to, and misleading of the public as to the purpose for which 
the institution was organized, and also lead to the belief 
it was authorized to do a banking busineaa on some plan. 

CONCLUSION. 

It is, therefore, the opinion of this Department 
that the above atatut;ea and au~horities point out a legal 
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prohibition as sugBested in your letter to the use of 
the words "First Bank Plan, Inc.", by a corporation 
organized to handle loans and mortgages, and that it 
was the .intention of the Legialature of this State 1n 
enacting sub-paragraph (b) i Section 7, of ·the Corl>ora-
tion Act, Laws of Missouri, 1943, to prohibit the use 
of any word such as the word "bankn, in the corporate 
name of a company not engaged 1n the bank!llg business; 
and that said sub-paragraph (b) does 10 prohibit the 
srune. 

APPHOVED: 

J. E. TAYLOR 
Attorney General 

• GWG:ir 

Hespectfully submitted, 

GEOHGE W. ClWWL:&;Y 
Assistant Attorney General 


