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“TAXATION AND REVENUE: Jurisdiction of oount&coﬁt t3 abate

'‘merchant's tax.

November 40, 1945

rzw/,

Honorable adwin W, Liills
Prosecuting Attorney

5t. Clair County
Osceola, Migsouri

Dear Sir:

Reference ls made to your letter of November 20, 1945,
regquesting an official opinion of this offlce, und reading,

in part, as follows:

"Hag the county ocourt the right to return
to a merchant a proportionate part of the

ad valorem tax he has pald in, upon his
selling out or closing out?

"Or can such proportionate part of sald tax
be credited upon the ad valorem tax of his

purchaser who proceeds to gell the same
stock of goods at the same location?

T S

ny hold that the iirst werchant wmust lose

thut part of the ad vaulorewm tax lie has

paid in, and that the purciwser nust wake

return for and pay the full tux on the
gtock of goods.

tHowever, the county court will upprecilate
air opinlon irom your oifice, as some of the
members consider such course would result
in double taxation,”

The tuxation of merchunts -ig provided for by the provi-
sions o1 Section 11305, K. 5. Mo, 1989, reading as followa:
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"Merchunts shall pay an ad valorem tax
equal to that which i1s levied upon real
estate, on the highest amount of all goods,
wares and merchandlse wilch they may have
ln thelir posgsession or under thelr control,
whether owned by them or consigned to them
for sule, at any time between the first
Monday 1n March and the Cirst Monday 1n
June 1n each year: Provided, that no com=-
migsgion merchant shall be required to pay
any tax on any unmanufactured article, the
growth or produce of this or uwny other
state, which muy have becn consigned for
sale, and in which he has no ownership or
interest other than his commlssion."

ifter determination of the totul amount of tax due by
such mercliants in accordance witih the further provisions of
Article 10 of Chapter 74, R. 5. lio, 1949, relating to the
taxation of merchants, the taxes are thon certified to the
county collector und thereufter by him collected as are other
state and county taxes. Upon such certification to the col-
lector, the amount thereof becomes flxed, and a duplicute of
the total amount of such taxes to be collected by such col-
lector is certisied to the state auditor.

Your qguestion then resolves ltself into the jurlsdic-
tion of the county court to abate oun a pro rata basls any
portlion of guch tax go determlined and certilfied. We do not
find any cuses directly construlng the merchants' taxation
statutes with roespect to this preclse polint and must, in the
preuises, rely upon general rulesg of construction to deter-
mine whebther or not such action may be tuken.

Flrst, we nay say that we have exumined all oi such ‘
merchunts' taxation statutes and the gstatutes relating to the
duties of the county court in connection with the imposition
and- collection ot such taxes and the correctlion of erronsous
agsessnents nede with respect thereto, und we do not find
taat any statutory provislon hus been nmude for remission of
any portion ol such taexes found to be due. Ve do find that
provigion has been mude for the imposition of a merchant's
tax upon u merchant engasing in business subsequent to the
first lMonday in June in any year, such provision being found
in Section 113529, R. 8. Mo. 19389, reading as follows:
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"When any person or corporation shall com-
mence the buginess of merchandising in any
county in thig state after the first lMon-
day in June, 1n uny year, he shall execute
a bond us provided for in section 113506,
conditioned thut he will, on the first day
of January next succeeding, furnish to the
collector of his ocounty a statement, veri-
fied as hereln regulred, of the largest
amount of goods, wares or merchandise which
he hud on hand or subject to hls control,
whether owned by himself or consigned to
him for sale, on the first day of any month
between the time when he commenced busliness
ag a merchant, and the sald first day in
January next succeeding; upon which state-
ment he shall pay the same rate of tax as
other merchants, to be estimated as the
time from the day on which he commenced
business to the first Monday in June next
succeedling shall be to one year.”

Wé further f£ind that judicial congtruction ol the stat-
utes imposing the annuual tax upon merchants indicates that
suell tuxes are dus for the full yewur in the event any person
encuged in the businegs of a merchant at uny time between the
fivet konduay in iarch and tho Cirst Monday 1n June 1ln any
yoar, ovon thoush such business be discontinued prior to the
Tirvet Mondoy 1in Junc.

In this regard, we dlrect your attentlon to the cuse of
stute ox vel, Fisher v, Rodecker, 1405 Mo. 400, 1. c. 461, froa
whilch we yuote:

noE R X 4P gt wny bvlme between the first

Honday 1in March and the first Monduy in June

ol that year, Hodeocker and Cohen were engaged
in selling goods, wares, wid merchundise at
Boates county it wous thelr duty on the firastb
Monday in June in thot year to Iile in the
oiff'ice of the c¢lerk of the county court of

that county a statement of the greatest amount
of goodg, wares, ond merchandise which thoy way
have had on hand at any time hetween those
dutes, whether they were 1in fuct engaged in the
mnercuntlle business on the first Monday of June,
1694, ox not.
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w ¥ X ¥:pnd it is provided by section 6905,
Revised Statutes, that every person or co~
partnership of persons, who shall fall to
file the statement, and at the time and in
the manner required by sectlon 6899, Re-
vised Statutes, shall be deemed to have
forfeited the bond glven by him or them,
and Judgment shall be rendered for the
pPlaintiff in dumages for three. times the
amount of revenue which shall be found to
be due for the year,

Here, ut least, seems to be authority for the opinion
that the taxes lnvolved under the statutes relating to mer=-
chants are for an annual period and that, upon 1iubility be~
ing determined, the whole sum 1s due w1thout regard for the
perlod ol tiue in the particular year tliut the merchant may
continue in business.-

In discussing the Jjurisdiction of county courts, the
Suprene Court, 1in the case of State ex rel., School District
v. Jackson, 84 o. V., (24) 9386, suid:

"he answer to that guestion depends upon

the statutory powers of the county court.
such court is a creature oi the Constitution,
and its powers are limited by the terms of
the various statutes defining lts powers. It
has no common=law or eguitable jurisdletion.®

A8 stated above, we do not find uny specific authority
in tho stututes for the county court to remit any portion of
& merchant's taxes, even though such merchant discontinue
business during the calendar year. The only statute which
might be thought to have sny bearing upon the situation 1s
Section 10998, R. 8. Mo, 1939, which reads as follows:

"The county court of each county may hear and
detormine sallegations of erroneous assessuent,
or mistukes or defects 1n descriptions of
lands, at any term of suid court before the
tuxes shull bo paid, on appllcution of any per-
gon or persons who shall, by affidavit, show
good cuuse for not having attended the county
bourd of equualization or court of appeals for
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the purpose of correcting such errors or
defects or mistakes; and where any lot of
land or any portlon thereof has been er-
roneously assessed twlce for the same
year, the county court shall huve the pow=-
er and it is hereby made its duty, to re-
lease the owner or claimant thereot upon
the payment of the proper taxes. Valua-
tionsg placed on property by the assessor
or the board of equalization shall not be
deemed to be erromneous assegsments under
this section."

However, upon reading the statute, it becomes apparent
that the duties of the county court are restricted to the
correction of erroneous assessments or mistakes or defects
in degeriptions of lands, This not being the situation in-
volved in the matter under consideration, we do not believe
that the provigions oi such statute are applicable, nor that
they ars azuch as Lo empower the county court to remlt any
portion oi the merchant's tux found to be lawfully due.

CONCLUSTON

In the premlses, we ure oif the opinion that the county
court iug no Jurisdiotion nor authority to return to a mer-
chant sny portion oi' the tuxes lmposged upon gsuch merchant
undeyr the provigions oi Article 186 o Chapter 74, H. 3. lio,
1959, reszurdlegs of whether or nobt such merchant continues in
business throughout the calendar yoear for whiiilch such taxes
were asgsessed und lovied.

We are further of the opinion thuat any merchant engag-
ing or coummencing in business prior to the firgst day of June
in any culondar yeour must pay o merchant's tex in accordance
with the provisions of Scetion 1105, K. S, ilo. 1939, such
tax to be determined upon the basls of a statement to be filed
in sccordance with sectlion 11309, X, &. Mo, 1939,

Ve are Jurther ol the opinion that any merchant commenc-
ing in business subseuuvent to the Tlrst day of June in any
calendar your must puy a serchant's tox to be determined in
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_‘acoordance with the provisions of Section 11529, R. J. Mo,
1939, : |

Respeotfully submitted,

WILL ¥. BERRY, Jr,
Aggistant Attorney General

APPROVEDS

V. 0. TAGKSON
(Acting) Attorney General
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