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Dear Sir: 

~,his will acl:nm-rledge r·eceipt o~· your request for an 
official opinion under dato of June 2?, which reads: 

"I desire your opinion on the fol- · 
lowing: Section 54 of the \"Jildlife-

, l"orest:ry Code provides that certain 
furs leGally taken by hunter or trapper 
may be possessed and sold by the hunter 
or trapper not; later than January 20th 
next thereafter. 

"c~.ucstion: If a hunter or trapper, 
on January 20th next after legally taking 
the said fur, consigns such fur to the 
fur buyer ~~d such fur is not received 
by the fur buyer until after January 20th, 
that is· to say, the 24th or 25th of 
J'anuary, has tho hunter or trapper viola ted 
the terms of said Section 54?" · 

One of the cn:r·dinal rules o:L' sta. tutory construction is 'to 
try to determine from the Act, if possible, the intention of 

(· 

the Legislature expressed therein. The same rule is appllca.bl13 
to a regulation adopted by the' Consorvation Commission who is 
vested with po'wor, under Section .lG, Article XIV, Uonstitution 
of ttissouri, to promul2;ate ree;ulations. (See City of st. Louis 
v. Sen tor Cortlm. Go., D5 s. W. ( 2d) 21, 337 l'{Jo. 233; Cummins v. 
Kansas City Public Service Co., 66 s. w. (2d) 920_, 334 :L:Jo. 672.) 

Under Section 54, \"iildlife and Forestry Code of Eissouri 
1944, no hu..i'lter or trapper may take certain fur-bearing animals 
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after January 15, and said htmter or trappe1 .. , tinder the same 
regulation, cannot.poasess and sell said furs later than the 
follow:tnc; January 20, Sect~on 54 1~eads: 

"Opossum, mv.slcrat, skun1r, spotted 
sl::unlt (civot cat), weasel (ermine), minh:, 
red and gra.y fox may be· taken by pistol, 
rifle, gun, dog or trap, 01~ by p:lstol 
and dog 1 Ol" by rii'lo and llo,c:, Ol' by cun 
apd doe from nocembcl' 1 to January 15 

. next thereafter; and. muy be possessed 
and sold 1J~r t;lw hv.:n>Go:;_• Ol" tl"G.pp0l' not 
later thun Januo.ry 20 noxt thereafter, 

. All tr,aps so usetl shall be labeled a.s 
provided llore:l.n, o.n.U. uhull be attended 
daily, l'Io motnl-jawed ti'ap may be baited 
or set oxcept in dens or holes or• as water 
seto, Hoth:tnc; in this Section shall be 
cons ta.•nod ao intorfel"inc~ in any v'fay vrl th 
the right of .farmers O:i:' otJ:teF property 
0\v.t'lcrs to ta.lw a.ni1ilElla at an~/ time :l.n pro­
tection of their property as p:rov·id.ed in 
Sections 27 and 99 hei'eof, or to prevent 
tho running of foxeo rm~ spOl"t ae provided 
:tn Sect2.o:n 98. 11 

The Consc:rvo. tlon Cm11•i1So:l on· has also defined certain terms, 
aa used in th.e rec;ulntions, cor1tained 1n t1:10 \'11ldlife and Pores try 
Code. nPossess:ton 11 hrts been defined. in Section 101 a.s follows: · 
"Actual and constrv.cti ve possession o.nd any control of things 
referred to • II 1rho \"J'Ord "and, II e..O l'I.SOd. in 11 p00000Sion and sale 1 fl 

1s employed eli s ;june ti vely an<J. :i.s not s;,•.aon-y1nou.s with tho word 
"or." 

In Pitcairn v. Ame1,:tcm1 Tiofrig(n'ntol~ '.Pransit co., 101 Fed. 
929, l.c. 037, tho court said~ 

111J~ho contract is liJ.nltod to linGs of 
ra:llroud ovmed., eo:ntrol1C1d and opera ted. 
1l1hoso subsldia:('los \'J'<J:r.>G not ovmed, e-on­
trolled and opor'Htod by tho ralll"'Oad 
compo.nios. '.L'ruo; 'anlt' :la smnot:lmes 
road us tor,' ~2en necessary to offoctu­
a.to an apl:)aront intent • l'iice V • IJnited 

. States, 8 \Hr., 53 P. 010; Atlantic 1l'crra. 
G, tt (' .-~ ' o 1' -, G ., ' -. o a. _.o. v. uaoons ·Yllpp y co., c,:~.r.-, 

180 P. 332. :uut hare o.ga.ln, tho j}r'a.ctico.l 
l:ntorprotation of the contract by the 
parties to it;, clearly shows t~w:l:; the word 
'and' should not bo construed as 'or.'" 

,, 
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See also Marble v •• racl<:son, 139 N •. H, 442, 444.; 24:5 Nasa. 
504. 

The word 11a.nd," as commonly used, moans in addition thereto, 
and when used in penal statu tas co.n n.e var .. be cons trued as "or," 
In MoCa.ull•Wabster Eleva·tor Co. v • Adams, 16'7 U. w. 330, 1. c. 
332, the court in so holdinr; ss.i<"h 

''~~ -11- * -tr The word 'and' in the 
language al)ove quoted is. not used in 
an explanatory sense, but means and 
expresses the relation of addition. 
It is used as a co-ordinate conjunction 
and signifies ·chat the person claiming 
the lien· shall have a lien upon the 
buildinG, ereot10111 or improvement, and 
in addition to a lien. upon them he also 
has a f'ul•ther or add:l tional lien upon 
the land upon which the improvement is 
situated, or to :tmprove which oaid labor 
was done or material furnished. "* il' -::· * " 

In Buck v. Danzenbaoker, 3r1 N. .r. L •, 359, 1. o. 3Gl 1 the 
court se.idt 

" ir 1:· -f*- ir A penal statute can never· 
be extended by implication, and a case, 
which does not come within its words, 
sh1.1.ll not be brought within it by con­
struction. In such a statute the word 
'and' can not be construed to mean 'or.' 
4~ ;:.. ~~ .;~ ft 

From the o.bove we are of the opinion that a hunter and 
trapper caru1ot r~ve either actual or oonstructive.possession of 
turs .after January 20 following the legal talting ot said f'urs. 
We are further of the opinion that if said hunter and trapper 
haa not sold said furs on January 20, as stated in you1 ... letter, 
he must at loast l~ets.in constru.otive :poasesslon of them, even 
though not actually in his possession. ' 

Your request states that the hunter·or trapper haa consie;ned 
'to the fur buyer suoh furs on January 20 1 however the f'u.r buyer 
did not receive them until after January 20, and probably January 
24 or 25. The word "consigned," as used in a commercial sense, 
carries a decided implication that the property consiened is not 
property of the consignee, but remains the property of the con­
aignorJ that '·t is merE~ly given him for tho purpose of selling 
same for the nonsicnor. Therefore, it is not difficult to see 
the distinction between the word nsale!' and the word "oonsigmnent." 
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In Globe Securities Co. v. Go.i•dnor Motor Co., 85 s. w. (2d) 561~ 
1. c. 56?, the court said: 

" It l·taa lJeon said tl1at the feature 
which vitally distinguishes conditional 
salo from oonsie:;nment is that in the 
former tho purchase:r• tUld6l"ts.kea an ab­
so-lute obligation to puy for the property, 
whereas the latter ·is nothing more than 
a. bailment for sale, .;:. -1~ -1~ 11- " 

In J~dgewood ~1hoe Facto:t.~ies, e.tc., v. Stewart, 107 Fed. {2d) 
123, l,c. 126, tho court said: 

11 ·l} ~~ -:} ·lE- All agroe then, tho. t 1+' out 
of th£l agreement itself alone, if olea:r 
anu unam.biguous, or out of the acta and 
agreements of tl.w pal"ties 1 if the agree­
ment is of doubtful pv~port, there arises 
an· oblicatiou on the purt of tho apparent 
consignee to buy a.ml pay fol" the delivered 
goods, such tlla t n suit can . ·be .maintained . 
by the consigno1-. as c1•edltor, the transaction 
is one of sale~ o:r• agreem~nt to sell;- ~nd 
not of consigruaent for sale. Whereas, if 
no bindinr, obligation to buy Ol' pay· for the 
goods, on which consie;nor could sue, arises 
out oi' tho agreement alone, or'out of the 
agreeme:n.t taken wl.t;h the .facts, but only an 
obliga tlon to account ·i;o the consigtwr for 
the p1•ocoeds of tho 130ods when sold, .the 
relation must be·held to be, not one or 
buyer and seller, but one of consignor and 
consignee for sale. * * * * « 

Seo ul.so · 'l'0l"luinal W. ;,~ nof'l'igeratOI' co. v. U1•oss ''I1ransp. Co,, 
33 A. (2) 617, l.c. Gl9 (1-0), 

of 
to 
93 

The courts in this state h~;~.vu also h~ld that; upon delivery 
gooqs for ship:;;wnt to a. carrier, the vendor pa1•ts with tl tle 
aald e;oods, · In Schanbaohel' v~ • Lucido Bros • (Jrocel"~Y Go •; 
S, w. (2d) lO?G, l.c, 1082, tho court saicll 

11 It was not essentia:;. to show delivery 
of the mei•c;muu:tse to ·i:;ho appellant in 
St, Lo":J.is. 'rho showinc that the mo:r>cha:n­
dise was delivered to the carrier for 
transportation \'IB.S suff'icient. (Cases 
cited) 

"Appellant contonds, however, thnt 
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actual receipt and acceptance of the 
merchandise by. appellant in st. Louis 
was essent-ial under ·the statute of 
frauds, As to this contention, it will 
suffice to observe that the statute of 
frauds was.not pleaded, or invoked, by -
objection to'the evidence, or otherwise, 
at the trial, or in any manner culled 
to tho attent:ton of the trial court, 
(Gases cited)" 

See also Graff v. Foster, 67 Mo~ 512, l.c. 520J State v. 
Rosenberser., 212 No. 648, l.c. 654• 

-
Therefore, if thls actually amounts to a. oonsir)'llnent for 

the purpose of sale and tho furs were not actually sold on 
January 20; then :tt is o. violation of Hogulation 54 because 
the hunter or trappor still hol<Is title to said furs, at least 
he ha.s constructive possession thereof, If the furs Vlere ac­
tually sold on Jo.nue.ry 20, even though the fur buyer had not 
received shipment of said fUl"s, the hnnter or trapper has 
violated no rec;ulation because he parted with title when said 
turs were ~ellvered for shipment to the carrier. 

ARH1ml 

APPROVED: 

J .. E~ rrAYLOR 
Attorney General 

Respectfully submitted, 

AUDREY R • liAMJ'iTE'l'T, JR • 
Assistant Attorney General 


