Keytesville, liissourl

‘official opinion under datec of June 27, which reads:

try to determline from the Act, if possible, the intention of

JC®N$ERVATION COMMISSION. Section 54 ‘of Wildlife and
Forestry ‘Code of. Missouri gl '

FISH AND GAME: 1944, construed,

July 6, 1945

Honorsble L, . Merrill
Prosecuting Attorney
Chariton County

’

Dear Sirs

This will aclmowledge reccipt of your request for an

"1 dosire your opinion on the fol-
lowinge Sectlon 54 of the Wildlife-
Forestry Code provides that certain
furs legally taken by hunter or trapper
may be possessed and sold by ths hunter
or trapper not later than January 20th
next thereafter,

"Juestiont If a hunter or trapper,
on January 20th next after legally taking
the sald fur, consigns such fur to the .
fur buyer and such fur is not received.
by the fur buyer until after January 20th,
that is  to say, the 24th or 25th of
January, has thec hunter or trapper violated
the torms of said Section 542"

One of the cordinal rules of statutory coastruction iz to

the Legislature cxpressed therein., The same rule is appllcable
to a regulatlon adopted by the Consorvation Coumission who 1s
vested with power, under 3ectlon 16, Article XIV, Constitution
of lissouri, to promulgate regulations. (Sce ulty of 3t. Louls
Ve Senter Couine $0a, S5 Se We (2d) 21, 537 ilos 2333 Cummning ve
Kansas City Public Service Co., 66 S. V. (°d) 920,,55ﬁ f10s 6724)

“Under Section 54, Wildlife and Forestry Code of ifissourl
1944 no hunter or trapper may take certaln fur-bearing animals
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aftér January 15, and said hunter or trapper, under the same
regulation, cannot possess and sell said furs later than the
following January 20, Section B4 readst

"Opossum, wmuskrat, skunk, spotted

skunlt (civet cat), weasel (ermine), minl,
red and gray fox may be  teken by plstol,
rifle, gun, dog or trap, or by plstol

and dog, or by riflc and dog, or by gun
and dog from becember 1 to Januory 15
-next thorecaiter; and may be possesaed

and gold Ly Ghe huntor or trapper not
later tvhan Januery 20 next thereaftor.
ALl traps so used shall bLe labeled as
provided herein, and shaell be attended
dally. lo motal-jawed trap may be baited
or sot oxcept In dens or holes or as water
seto. Hothing in thls Section shall be
construod as Interfering in any way with
the right of farmors or other property
-owners to talke anlmels at any time in pro-
tectlion of thelir property as provided in
Scctions 27 and 99 hereof, or to prevent
the rauming of foxes for sport as provided
in Section 98,"

The Conscrvation Comiisslion has also defined certain terms,
as used in the regulations, conbeinsed in the /ildlife and Forestry
Codes "Poasession™ hes been defined in Section 101 as followss
"Actual and constructive possessicn and any control of things
referred to," The word "and," as wsed in "poosession and sale,"
%s ewployed dlsjunctively and ile not synonymous with the word

O

In Pitealrn v American Rofrigerator Transit Co., 101 Ped,
929, lece 937, the court salds

"o coutract iz liwmlted to lines of
rallroad owvned, controlled and opsrated.
These gubsldlarioes wore not cwned, cone
trolled and operated by tlhie rallroad
compartles, Hrue, ‘and'! ls somotilmes
rcad as 'or,' when necessary to eifoctus=
atc an apoarent intent. NKlee ve United

 States, 8 Slr., B3 I'. 9103 Atlantic erra
Cotta Cos. ve llagona' Supply Co., 6 Clry,
160 I's 5384 Buk hore agaln, the practical
intorpretation of the contract by the
parties to 1%, clearly shows thal the word
tand! should not be construed as 'or,t!"
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See also llarble v. Jackson, 139 N. #. 442, 444, 245 Iass,
504, ‘ . '

The word "and," as comnonly used, moans in addition thereto,
end when uased in penal statutes can never be conatrued as "or."
In MoCaull-Webater Elevator Co. ve Adamg, 167 N. W. 330, l.c.
338, the court in so holding said:s ’

"% % % % The word 'and'! in the
language above quoted 1s not used in
an explanatory sense, but means and
expresses the relation of addition.
Tt 1s used es8 & cow~ordinate conjunctlon
and signifles that the person claiming:
the lien shall have a lien upon the '
buillding, erection, or improvement, and
in addition to a lien upon them he also
has a further or addlitional lien upon
the land upon which the Improvement is
situated, or to improve which said labor .
was done or materlal furnlshed, # # # % U

In Buck ve Danzenbacker, 37 W. Ju L., 359, l.c. 361, the
court saldt ’

" % 4 % % A penal statute can never-
be extended by imwlication, and a caso,
which does not come within its words,
shall not be brought within 1t by con-
struction. In such a statute the word

'and! can not be construed to mean 'or.!

G 3% a6 g0 M S .

From the above we are of the opinion that a huntor and
trapper cannot have either actual or conztructlive possession of
furs aftor January 20 following the legal taking of sald furs.
We are further of the opinion that 1f sald hunter and trapper
has not sold sald furs on January 20, as stated in your letter,
he must &t least retain conatructive possession of them, even
though not actually in his possession, ‘

Your request states that the hunter or trapper has consipgned
to the fur buyer such furs on January 20, however the fur buyer
dld not recolve them until after January 20, and probably January
24 or 25, The word "consipgned," as used in a conmerelal sense,
carrles a decided implication that the property consigned is not
property of the consignee, but remains the property of the con-
signors that 1t is merely glven him for the purpose of selling
same for the consignor. Therefore, 1t 1s not difficult to see

-the distinction between the word "sale!" and the word "consigmment."
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In Globe Securitles Co. v. Gardnor lotor Cos, €5 S. W. (2d) 561,
l, ¢c. 567, the court sailds » .

" It hms beon said that the feature
which vitally distinguishes conditional
salc from consignment is that in the
formar the purchaser undertaltes en ab-
gsolute obligation to puy for the proporty,
whereas the latter ls nothing more than
a ballment for sale, & 4% % # O

In idgewood Thoe Factorics, etce., ve Stewart, 107 Fed. (2d)
123, lecs 126, the court sald:s

"oat w4 % ALl agroe then, that 1f out
of the agrecment itself alone, 1f clear
and unamblguous, or out of the acts and .
agreeuents of tue parties, if the apreee
ment 1s of doubtful purport, there arises -
an obligation on the part oif the apparent
conslgnce to buy and pay for the delivered
goods, such that a sult can be msintained .
by the conslgnor as creditor, the transaction
1s one of sale, or agreement to sell, and
not of consigmnent for sale. Whereas, if
‘no binding obligation to buy or pay for the
goods, on whicin conslignor could sue, arises
out of tle apreement alone, or out of the
agreement talken wivih the facts, but only an
obligatlion to account to the consisnor for
the proceeds of the goods when sold, the
relation must be held to be, not one of
buyer and seller, but one of consignor and
consignes for gsalee % 4+ W% M

Seo also Torminal We & Lefrigerator Cos ve Cross Transps Co.,

33 Ay (2) 617, leca 019 (4=5)s

The courts in thils state have also held thev upon delivery
of goods for shipuent o a carrier, the vendor parts with title
to sald goods. ~ In Schanvacher ve Lucido Bros. Grocery Cose,

95 S, We (2d) 107G, l.ce 1062, the court salds

"It was not essentlal to show delivery
of the merciandise to the appellasnt in
Sty Louise. The showing that the merchan-
dlse was delivered to the earrier for
transportation was sufficlent. (Cases

clted)

"Appellant contonds, however, that
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actual recelipt and acceptance of the
merchandise by appellant in S5t. Louls

. was essential under the statute of
frauds, As to this contention, it will
suffice to obsorve that the statute of
frauds was not pleaded, or lnvoked, by -
objeetion to the evidence, or otherwlse,
at the trial, or in any manner called

_ to the attention of the trial court,

- (Cages cited)"

See also Graff ve. Foster, 67 lMo. 512, le.cs 5205 State v.
Rosenberger, 212 o, 648, lecs G54s :

Therofore, 1f thls actually amounts to a consipnment for
the purpose of sale and the furs were not actually sold on
Jarmery 20, then 1t 1s a violatlion of Rogulation 54 because
the hunter or trapper stlll holds tltle to said furs, at least
he has constructlve possesslon thereof, If the furs were ac-
tually sold on January 20, even though fthe fur buyer had not
received shipment of said furs, the hunter or trapper has
violated no regulation because he parted with title when sald
furs were delivered for shipment to the carrier.

Respectfully submitted,

AUDREY R. TAVIMETT, JR.
Asgistant Attorney Coneral
ARIIgml :

APPROVED?

Je E. TAYLOR
Attorney (teneral




