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May 2, 1945 

Honorable George Metzger 
Inspector of Oil Inspection 
Jefferson City, Missouri 

Dear Mr. Metzgers 

FILED 

bl 

Your letter of April 25 1 to General Taylor, request­
ing an opinion on the matter of the United States Government 
and its agencies and instrumentalities being liable for motor 
fuel tax, and in which letter you quote a letter to you dated 
March 12, 1945, from Mr. Ellis T. Longenecker, has been receiv• 
ad. 

Yo~r letter states: 

11 I e.m in receipt of letter dated March 12, 
1945, as set out below., from Ellis rr •. 
Longenecker, F'ederal Manager of Motor Car­
rier Transportation Systems and Properties, 
324 Hodgson Building, Minneapolis, Minnesota. 

11 'Mr. George Metzger, State Inspector. 
of Oils 
Jefferson City, Missouri 

11 'F1ollowing is a list of Federally pos­
sessed properties in the operation of 
which United States Government Tax Ex­
emption Certificates on Treasury Depart­
ment Form No. 1094 will be executed, to­
gether with the name of the F1ederal Op­
erating Manager who is authorized to exe­
cute such certificates: 

"'Federally Possessed froperties 

Century Motor Freight 
Healzer Cartage Company 
Janke Transfer Company 
Matthews Freight Service, Inq. 
Midnite Express, Inc. 
H-B Freight Lines, Inc. 
Toedebusch Transfer, Inc. 
Wilson Storage and Transfer Co. 

Federal Operating Manager 

Lloyd P. De. vis 
Nels Goeson , 
Harry c. Thornton 
Lloyd P. Davia 
James F. Ahearn 
Harold L. Jones 
Jack Otterson 
Norman Nold 
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11 ''l'ax Exemption Certificates per• 
taining to Missouri taxes will be 
filed principally by the F'ederal 
Operating Managers of the Proper~ 
ties of Healzer Cartage Company and 
Toedebusoh Transfer, Inc. Photo­
statio oopiee of the author'ity of 
eaoh of these Federal.Operating 
Manager• to execute Ta~ Exemption 
Certificates are enclosed herewith, 
'rhe signature of the authorized 
person appears on each suoh photo­
static copy. 

(Signed) Ellis T. Longenecker, 
Federal Manager. t 11 

"In line with our.telephone conversation 
today,, pertaining to thil subject, I 
respectfully request your written opinion 
regarding the question of ~xemption of the 
Missouri Motor Fuel Tax, in connection with 
the operation of Federally possessed proper• 
tie•, as named in M~.• Longenecker• • letter." 

The matter out of which your request for this opinion 
grew ia Presidential Executive Order #9462, issued by the Presi­
dent of. the United States on August 11, 1944 1 whereby, the Direc­
tor of the Office of Defense Tranaportation through o~ with the 
aid of public officers, Federal Agencies or other governmental 
instrumentalities, that he may designate, to take possession, 
assume control of, and operate or arrange for the operation of 
the Motor Carrier Transportation Syatem1 named in a list thereto 
attached; the names of individual units of such Motor Carrier 
Tran•porta tion Systems which are· contained in M~. Longenecker t a 
letter to you, and as copied on page 1 of your letter to thia 
Department, being included in the list of Motor Carrier Trans­
portation Syateme attached to said Presidential Executive Order 
#9462. . . 

Said Presidential Executive Order #9462 is as followet 

"No. 9462 

119 F.R. 10071 

11 PQ2,S.ESSION AND OPERA'riON OF CE.'<-TAIN MO'rOR CARRIER 
'l'H.ANSPOHTATION SYSTEMS. 
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'~HEREAS after investigation I find and proclaim that the 
motor carrier transportation systems ·of the motor carriers named 
in the list attached hereto and made a part hereof are equipped 
for the transportation of materials of war and auppliea that are 
required for the ·war effort, or useful in connection therewith, 
and are now engaged in such transportation; that there are threat­
ened interruptions of the operation of the said transportation 
systems as a result of a labor disturbance; that the war effort 
will be unduly impeded or delayed by such lnterruptionsJ tbat 
it has become necessary in the national defense to take posses­
l!lion and assume control of the s~id transportation systems for 
needful and desirable purposes connected with the prosecution 
of the war and that they be operated by or for the United States; 
and that the exercise, as hereinafter specified, of the powers 
vested in me is necessary to insure, in the interest of the war 
effort, the operation of the said aystemss 

. . ~ 

11NOW, THEREFORE, by virtue of the power and authority vest­
ed in me by the Constitution and laws of the United States, in­
cluding the act of August 29, 1916, 39 Stat. 645, (17) the First 
War Powers Act, 1941, (18) and section 9 of the Selective Train~ 
ing and Service Aot of 1940 as amended by the War Labor Disputes 
Act, (19) as President of the United Statea and Commander in Chief 
of the Army and Navy, it 1a her,by ordered as followsz 

1. The Director of the Office of Defense Traneportation is 
authorized and directed, through or with the aid of any public 
officers, Federal e.genciea 1 or·other Government instrumentalities, 
that he may designate, to take-poss~ssion and assume control of, 
and to operate, or arrange for the ope.ration of, the' motor oar• 
rier transportation systems or the motor oarriera named in the 
list attached hereto and made a part hereof, including all real 
and personal property and other assets, wherever aituated,·uaed 
or useful in connection with the operation or suoh systems, in 
such maru1er as he may deem neoeasary, for the aucaessful prosecu­
tion of the warJ and to do anything that he may deem necessary to 
carry out the provisions and purposes ot thia order, 

2. s.ubjeot to applicable proviaiona of existing law, in­
cluding the orders of the Offioe·of Defense Transportation issued 
purauant·to Executive Ordera 8989, as amended, (2o) 9156, (21) 
and 9294, (22) the said tranaportation systema shall be managed 
and operated under the terma and condition• of employment in ef• 

.fect between the carriers and the oolleotive bargaining agents 
at t'he time possession is taken under thia order . .- During hia 
operation of said transportation systema the Director ahall ob­
serve the terms and conditions of the directive order of the Na­
tional War Labor Board, dated February 7, 1944; provided, however, 
.that in the case of each eaid transportation system the Director 
ia authorized to pay the wage increases provided for by the said 
directive order of the National War Labor Board,' Which accrued 
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prior to the taking of posse•eion of the said system under this 
order, only out of the net Ol>erating revenue of the said system. 

3. Except with the prior written consent of the Director, 
no attachment by me1ne process, garnishment, execution, or other­
wise shall be levied on or againet en y of' the real or personal 
property or other assets, tangibl• or intangible,. in the posses­
sion of the Director hereunder.· 

4. Possession, control, and opere,tion of any tranJpor­
tation system, or any part thereof, or any real or personal proper­
ty, taken under thi1 order $hall .b• terminated by the Director 
when he determines that auob poseea1ion, oon"Prol, and operation 
are·no longer necessary for the aucce~Jatul pro•eoution of the 
war. 

5.· For the purposea of paragrapha· 1 to 4, inclusive, of 
this order, there e.re hereby tran1£erred to the Direotor the func­
tions, powers, and dutiel vested. in the Secretary of·War by that 
part of section l of the said· act of August 28, l91e, (23) read ... 
ing aa followa: · 

"The Pre1ident, in time of war, 118 empowered, through 
the Secretary of War, to t~ke poaaeaeion and aaaume control of 
any system or ayatem• or tran1portation1 or any part thereof, 
and to utiliz• the lame,.to the exoluaion al far aa may be nec­
essary of all other·traffio thereon, for the ~anafer or tran•" 
portat1on of troopa, war m.a.terial and •quipment, or for auch 
other purpose• tn connection with the emergency ae may be need· 
ed or deairable. · 

s. Upon th$ request of the Director of the Office of 
Defen•e Tran•portation the Secretary of War il authorized to take 
any aot1on that may be necessary to enable the Director to oarry 
out the provlaiona and purposes of thi1 order. 

The White House 
August ll, 1944. 11 

FRANKLIN D. ROOSEVELT. 

It will be observed that said Presidential.Executive 
Order //9462, recites that it is made pur1uant to the prosecution 
of the war effort, and that such Order 'ia based upon the authority 
given the President of the United States to extlrci!!le such pow~rs 
as are in said Order set forth in Section 1361, Title 10, u.s.c.A, 
passed August 29, "1916, and the runendraent ther•eof by the Act of 
February 28 1 1920. · 

Section 1361, supra, appears at page 233 of said Volume 
or Title 10, and 1e as follows: 

I 
' 



/ 
'·· 

Honorable George Metzger May 2, 1945 

"The President, in time of war, is empowered, 
through the Secretary of War, to take posses­
sion and assume control of any system or sys­
tems of transportation, or any part thereof, 
and. to utilize the same, to the exclusion as 
far as may be necessaTy of all other traffic 
thereon, for the transfer or transportation 
of troops, war material and equipment, or for 
such other purposes connected with the emer­
gency as may be needful or desirable." 

Section 1361 was amended by the Act of February 28, 1920, 
with the further additional proviso foun,.q in the Pocket Part at 
page 151 in Volume or Title 10, and is as follows: 

~~~~ -~~ -11- 'nothing in this act shall be construed 
as affecting or limiting the power of the Preai ... 
dent in time of war .,,. <~E- * to take possession 
and assume oontroi of any system of tran•porta­
tion and utilize the same' under section 1 of 
Act Aug. 29, 1918, cited to t'e.xt." 

The above quoted amendment of February 28, 1920, is oon• 
tained in u. s. Statutes at Large, Volume 41 1 Part. 1, Public Laws, 
page 456, Chapter 91. 

That the President in the exercise of hia constitutional 
war powers has the power of requisitioning private property in 
the interest of the war effort, is well stated in 67 C.J. 373, 
in gectiona 62 and 63. That text states the rule as follows: 

"The power to requisition private property 
for war purposes is an essential attribute 
of severe igntyJ -11- o~~ '~~" 

11 In time of war, by virtue of the consti­
tution, and usually by statutory enact­
menta of congress, comprehensive powers 
reside in the president, as commander in 
chief of the army and navy, to requisition 
and appropriate property needed for the 
prosecution of the war or the maintenance 
or transportation of troops and munitions 
of war, and every presumption is in favor 
of the legality of his acta, or the acts 
of those exercising his authority.· * * * " 
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"Under Statute!• In time of war statutes 
have usually been enacted whioh provide 
for the requisition of private property 
for war purposes, the authority of the 
congress to enact euoh statute• not being 
oon.t'ined to property direotly needed in 
war, but extending to other property need­
ed or useful in connection with war activi-
ties, * "" * " 

Executive Order #9462 is identical in purpose and auth~ 
ority and identical in the right eo to do, with the Order of 
the Preaident of the United Statea in taking over the railroad• 
of the country in 1917 1 under the Act ot Auguat 29, 1916. 

Both text authoritiel and court deci1iona hold that in 
so taking ove.r the railroad aystema, as atated, the United States 
acted in its sovereign oapa.oity, arid that during ita tenure of 
control ita property righte in the 1n•trumentality an~ agency of 

. the . ayste:rna waa equivalent to owner1hip, The lame rule ia appli-
cable to Executive Order #9462. ' 

51 C,J. 448 and 449 in S.eetiona 76 1 77 and 78 1 atatea 
the rule aa followst 

"Basis of Control.,. By the act· of con• 
greas approved August 29, 1916, the 
pre1ident was given power 'in time o~ 
wart to take possession and asaume oon• 
trol of syeteme of traneportation with­
in the boundaries of the continental . 
United State,, and in purauance thereo~ 
issued his proclamation declaring that 
he took posseseion and aasumed control 
of each and every system of traneporta• 
tion within such boundar1e8, ooneist1ng 
of railroads engaged 1n general tran•­
portatio~, including terminala and all 
other equipment and appurtenance• common­
ly used upon or operated aa a part of 
suoh rail system• of tranJportation, By 
a subsequent statute right• and liabili­
ties under the federal control were de­
fined and the manner of suoh control pre• 
scribed. In taking over the control and 
operation of such railroada the United 
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States acted in its sovereign capacity, 
under a right in the nature of eminent 
domain, and the statute providing there• 
for was not unoonat1tut1onal. 

"Scope and Extenti During the perio.d 
or. rea·erai contro of r ailroadl$ com­
plete possession by the United Statea 
replaced the Qrdinary incidents of pri• 
vate ownership, and its control. extend­
ed not merely to the phyaioal property 
but to the entire organization,. 1nolud:­
ing off'1cera.t director•, and employees, 
who thereupon beoam.e agenta and employees 
of the government rather than or the 
respective railroad companies. So the 
ra1lroada beoa~e mere agenoiea or in• 
atrumentalitiea of the government, and 
it was a bailee of property being tre.n•­
po:rted thereby, * * tHt- * 'T he relationa 
between the oompan1ee and the United 

· Statea being analogous to those of' lessor and 
lea•••·• * * * · ':. 
"In Jhom V•~tad. By the president' a · 
proo amatlo aasum1ng pos~ression and con­
trol of the railroads a d,1raoto:r general 
of railroad• was appointed and authori~ed 
to take possession and control of' the sys­
tems of transportation embraced by the 
proclamation and to operate and administer 
the~ Such appointment and delegation of 
authority were within the power con£erred 
upon the president,, and by virtue of it 
the possession, control, and management of 
suoh railroads became completely and ex­
clusively vested in the director general, 
who was not a carrier, but rather an oper­
ator of carrier,, * * * " 

T4e or~ation of propertie$ suoh as the Transportation 
Systems here as governmental agenoiea and instrumentalities 
may be either by requisition or contract, such as a lease. 

This rule of law is stated in 67 C.J., pages 374, 375, 
Section 65, as f'ollowsl 

"A mandatory order for·, or requisition of', 
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private property by the government or a 
governmental agency for war purpose• need 
not be in any partioular form,·in the ab• 
sence of statutory requirement, ~d may be 
couched in the form or terms of a mere 
request, or may be in the form of a con• 
tract between the partieaJ * * * 11 

It will not be controverted, we believe, when it is said 
that Article 6 of the Conatitution of the United States and the 
Laws ot the United States made in pur1uance thereof, and all 
treat.iea made aball be supreme over State law. 

That part of Article 6 of the Conatitution of the United 
State• 10 stating, is as follows~ 

. "Supreme Law of the land.·- This Con•ti• 
tution and the laws of the United States· 
which shall be made in pursuance thereof, 
and all treaties made or which shall be 
made under the authority of the United 
States, shall be the supreme law of the 
land; end the 14.udgea 1n every State shall 
be bound thereby, anything in the Consti­
tution· or laws 6f any State to the contrary 
notwithstanding." 

The case of Gibbons vs. Ogden, 22 u.s. (9 Wheat.) 1, 
was a case where a State law conflicted with an Act of Congress 

'regarding the use of navigable waters in the State of New York. 
The Supreme Court of the United States, in an opinion delivered 
by Chief Justice John Marshall, holding the New York Aot invalid 
and that the State laws must yield to the Constitution of the 
United States, and the laws of the United States enacted under 
the Constitution, l.c. 209, 210; said: 

"Since, however, in exercising the. power 
of regulating their own purely internal 
affaire, whether of trading or police, the 
States may sometimes enact laws, the validity 
of which depend~ on their interfering with, 
and being contrary to, an act of Congress 
passed in pUrsuance of the constitution,. the 
Court will enter upon the inquiry, whether 
the laws of New-York, as expounded by the 
highest tribunal of that State, have, in 
their application to this case, come into 

wt: 4' 
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collision with an act of Congress, and de­
prived a citizen of a right to which that 
act 6nt1tles him. Should thia collision 
exist, it will be immaterial whether those 
lawli were passed in virtue of a concurrent 
power 'to regulate commerce with foreign · 
nations and runong the several Statea,t or, 
in virtue of a power to regulate their 
domestic trade and piblioe. In one oas• 
and the other, the acta or New-Yo~k must 
yield to the law of Congress.J .. * * tt · 

The Supreme Court of Missouri has expressed itself· 
respecting the right of the United States Government, under 
the Constitution and the Laws 9f the United States, to prevent 
any interference with its free exercise of ita governmental· 
functions by and through its agencies and instrumentalitiea. 
In the case of Preston vs. Union Pacific Railroad, 239 s.w. 
1080, l.c. 1085, in speaking of the scope and exten.t of con ... 
trol over railroads under a Presidential Order, the Cour.t said: 

to-wit: 

"The power of the President under the 
act of 1916 to take over the. railroads 
cannot be denied, and the fact that 
they were taken over and went into the 
control and po1session or the Director 
General at 12 o'clock noon, on December 
28; 1917, ia establiahed. by the •xplio1t 
language of the proclamation by which 
they·were taken over-t Reapond.ent'a in• 
~ury1 therefore, occurred during federal 
control, 'lhe reault of federal control. 
was absolute exclusion or the railroad 
companies, as ownera 1 from the use and 
management of their property, * * *" 

2 C. J. 419, oontaine the following de.fin1 tion of "agency", · 

"'Agency' in its broadest sense in ... 
eludes every relation in which one 
person acta for or represent• another 
by his authority., In the more re,triot­
ed sense in which the term is used in 
the law of principal and agent, agency 

.. 
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may be defined ae the relation which re~ 
sults·where one person, called the prin• 
cipall authori~ea another, called the 
agent, to act for him, with more or lese 
discretionary power" in bui1n$SS dealings 
with third peraon•• 1 

The aame volume of Corpus Jurie, on page 420 1 further etatea1 

n,.~ * * The term 1• al1o u1ed in the 
sense of the 'instrumentalitl' by 
whioh a certain act ia done. 

Webster's New International D1otione.ry on page 48, de• 
finea."agenQy11 in def'1nit:1on 11 aet "faculty or state ot acting 
or of ex~rting power; aotionJ 1nat~umental1ty''• 

The same authority, page 1298 1 deft1nea the noun "1netru­
m.entalityn aa s ''Qu.ality or state of' being inatrumentalJ that 
which ia inatrumentalJ meana, mediumJ agenoy.n 

- Oonaietently, since the oasfj ot McCulloch va, Maryland, 
et all 17 u.s. Rep. (4 Wheat.) 316, it has been held by both 
Fe-derai and State Courta that the States have no right to tax 
any of the constitutional means employed by the United States in 
the execution ot its constitutional powers, or otherwise, to 
burden the oper~tion of ita agencies or instrumentalitiea used 
to carry into effect iti governme~tal functions. On this sub~ 
ject the McCulloch Case, supra, 1 .• c. 426, said; 

"This great principle is, thnt the con­
stitution and the laws made 1n purauanc~ 
there.of are supreme; that they control the 
constitution and laws of the respective 
States; and cannot be controlled by them. 
-it * * fl 

And again, l.c. 430, said: 

"We find, then, on just theory, a total 
failure of this original right to tax 
the means· employed bY the government of 
the Union, for the execution of' its 
powers. The right never existed, and 
the question whe·ther it has been sur­
rendered, cannot rariee." 
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And again, l.c. 432, said: 

"If ~)le States may tax one instru­
ment~ employed by .the government 1n 
the execution of its powers, they 
may tax any and every other instru­
ment. ·rhey may tax the m.ailJ they 
may tax the mintJ they may tax patent 
rights; they may tax the papers of the 
oU:stom-houseJ they may tax ·judicial 
process; they may tax all the meana 
employed by the government, to an ex­
cess wh:Loh would defeat all the enda 
of govern.tn.Elnt. '11 his was not intend­
ed by the American people • 'l,hey did 
not design to make their government 
dependent on the 8tates.n 

There are numerous deoi~ons by the Supreme Court of 
the United States and other Federal Courts, holding that Con .. 
gress must give ·ita express co~ent by legialatl.on, for any 
agency or instrumentality of the United States, to be regulated 
or taxed before any suoh regulation or the imposition of a tax 
may be imposed by any of the several states. The case of Posey 
vs. T.V.A., 93 Fed. Rep. (2d) 726, is a case announcing that 
rule, where, l.c. 727, the Court heldz 

"·n o~• *.The great functions of the 
Authority are governmental in nature 
and might have been performed direct-
11 by the officers of government. 
But a corporation consi1ting of three 
publicly appointed officials was creat­
ed, and by section 4(b} of the act, 16 
u.s..c.A. Sec. 83lc(b}, it wae given pow­
er to sue and .be sued in its corporate 
name. Notwithstanding the corporate 
entity and its subjection to suit, the 
Authority is plainly a governmental 
agency of the ·United States, and ex-
cept •• Congress may otharwise consent, 
is free from state regulation or control. 
McCulloch v. Maryland, 4 Wheat.·316, 4 
L. Ed. 579J Johnson v. Maryland, 254 
U.s. 51, 41 s. Ct. 16, 65 L. Ed. 126. 
*"'~'i•" 
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The same rule was stated 1n tho oa.se of Owsniboro National 
Bank vs. Owenaboro, 173 u.s. Rep. 664, l,o. 658 1 where the 
Court said: · · · 

"It followa then neoeaearily from. these 
ooneluaions that the respe_otive St.at$1 
would be wholly.withou.t power to levy 
any tax, ei~ber direct or 1nd1reot, . 
upon the national bankl, their property, 
aaseta or franoh1aea, were it not for 
the pe:rmiaaive legialation ot Oongreas." 

The Supreme Court o! the United Statei in the oase of 
Mayo et al. VI. Unit~a<1 States, 319 U.s. Rep. 441 1 a oa.se in• 
volving·the identioal principle and .queation here involved, 
whether the State• oould. require an 1nspeot1on fa• or stamp 
tax to be paid by an inatrumental1ty or agency of the United 
Statea in operating auoh agenoy or inatrumentality, waa before 
the Court, The Supr•~ Oourt of the United States held that 
such agenciea, inatr~entalit1ea and property of the United 
State• uaed by.it 1n governm.ental activit!•• were immune :f'xoom 
State taxation. T:Q.e Oourt, 1.c. 445 1 aaidr 

"Sinoe the United States 1• a government 
of delegated powera, none of whioh may 
be exero111ed throughout the Nation by 
any one atate, 1t ia necessary for un1~ 
form1ty that the law1 Of the United 
Statea be dominant over those of any 
state, Suoh dom1nanoy is required also 
to avoid a breakdown of administration 
through possible conflicts ariaing from 
1noonaistent requirements, The supremacy 
olauae of thfJ Constitution ate.tee thia 
essential principle.. Article VI, A 
corollary to this principle is that the 
activities of the Federal Government are 
free from regulation by any state. No 
other adjustment of competing enactments 
or legal principles is possible. u 

Again the opinion, l,c. 446. stateaz~ 

"It lies within Congressional power 
to authorize regulation,· including 
taxation, by the state of federal 
instrumentalities, No such per­
mission is granted here, * * ~~- " 
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The case of United States Spruce Production Corporation 
vs. Lincoln Qounty, et al,, 285 Fed, Rep, 388, was a case where 
Lincoln County, in the State of Oregon; passed an Act levying 
a tax upon property of the Government, including lands, timber, 
saw mills, righta of way, and manufacturing plants operated by 
the United. States for war pur.posea, In holding that the tax 
waa invalid for lack of State authority to tax governmental agen­
cies, and holding that the enterpr1•• was a governmental agency, 
l,o, · 3901 the Court said; 

11By the celebrated oal!le of McCulloch 
v, State of Maryland, 4 Wheat. 318, 
4 L, Ed. 579, it was held that the · 
state of Maryland could n9t lawfully, 
in view of the federal Oon1titution, 
levy a tax upon t~ ourrenoy of a 
bank incorporated by act of Congreas, 
but that it might tax the real prpper­
ty of the bank.• The same doctrine 
was held and applied in·Railroad ao. 
v .• Peniston, 18 Wa:ll~ 5 1 21 L, Ed, 
787 1 where a ta~ upon the railroad 
was upheld. The aasea .seem to be 
uniform 1r1 1u~port of tl» principle 1 
wh1oh is concretely stated in Thom1on 
v .• Union Pao1t1o Railroad, 9 Wall. 
579., 591 (19 L.., Ed, 792), :Ln the··fol­
lowing langu,as• a * ,.. · .a~o " 

•·t-The exemption of agencies of the 
federal government fr9m taxation by 
the 1tatea is dependent, not upon 
the nature of the agents, nor upon 
the mode of their constitution, nor 
upon the fact that they are agents, 
but upon the effect of' the tax; that 
1a, upon the question whether the tax 
does in truth deprive them or power 
to serve the government as they wePe 
intended to serve it, or hinder the 
efficient exeroi!le of their powe~•'" 

The Courts of the several States have recognized, as 
they must, the rule that the States have no authority to levy 
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a tax of any character upon .any instrumentality or agency of 
the United States Government. There were three cases 1nvolv• 
ing almost th,e identical facta here involved, decided by the 
Supreme Court of South Carolina, 173 s. E •. 284 •. There a tax 
was levied .for license platea to be attached to automobiles 
used by the United States Government. Here the question ia 
whether the United States Government shall pay for the motor 
fuel used by the Tranaporta.tion Syateme now being operated._ by 
it under aaid. Preaidential Executive Order #9462. The three 
South Carolina easel were consolidated ana heard together by 
the Supreme Court of that Statt 1 beoaua• they involved the 
same question. The Court, in p:ronounoing ••td ts.~ invalid, 
l.c. 289, aaidt 

' 

"It ia olear that the atate may not 
tax the 1natrumental1t1ea of the gen~ 
eral government. But it 1a urged by 
the highway department that the 11 .. 
oense fee·ror automobile• 11 not a 
tax, but 11 a valid exerciae ot the 
police power ot the a tate. It .the 
force ot that argument be admitted, 
that dqea ~ot eave t;he a1tuat1on, 
It woulcl at1ll b• a burden imposed 

-by the atate upon an .1netrwnentality 
o.f the general government. n 

The Conetitution of the United Statea 1 the Lawa of the 
United,statea, the decialonJ of the Supreme Court of the United 
Statea1 and other Federal Courts, the decisiona by State Supreme 
Courta, and text writera, are all in harmony upon the subject 
~atter here beirig oona1dered 1 in stating the law to be that 
the United States Government 1a immune from paying State 1mpo$ed 
ti\Xel for the operation of its agenciea and 1nstrumental1tiea, 
uaed in carrying out ita constitutional authority. No ease, 
atatute, or text authority holding to the contrary has been found. 

'The State of Missouri, however, has gone directly to the 
problem, and insofar as motor vehicle fuel taxes are concerned, 
Laws of Missouri, 1943, pa.ge 675 1 expressly exempt• the United 
Statea Government from paying· such f\lei tax, in sub-.aeotion (f) 
of Seetion 3 and in Section 2, where it ia aaid: -

"(f) No tax shall be imposed, charged 
or collected with respect to the follow-
ing: •• i&- •• " 



. •' 

.-, 

Honorable George Metzger ... 15- May 2, 1945 

"(2) Motor :CU•l sold to the United 
· Sta tea of America or any agenoy or 
. instrumentality thereof." 

The authoritie• oited and quoted herein, including · 
our own statute just quoted, et.t'eetively eatabliJhing the 
law that the United States Government and 1tJ agencieJ and 
instrumentalities are immune tram paying State levied taxea, 
are all binding upon and admonitory to all Departmenta or the 
S:tate of Missouri.; $.nd perione admin1ater1ng or executing the 
law1 of the State' to aot in obedience thereto. 

OONOLUSION • 

It ia, therefor•, the opinion of thie Department that 
the United State• Government and ita agencies and 1natrumen ... 
tal1t1ea are ~une and exempt :from the payment of the Missouri 
Motor Vehicle ~ax in eonnection with the ope;ration or the Fed­
erally poasesaed propert1•• referred to in your letter. 

APPROVED: 

J. E. TAYLOR 
Attorney-General 

GWOiir 

Respectfully submitted, 

GEORGE W. CROWLEY 
Assistant Attorney-General 


