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\DENTISTRY: Unlawful advertising.
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February 6, 1945
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Missouri Dental Board
Albany, Missourl

Attention: Hon, H. C. MeCoy,
. Secretary.,

Gentlemert

This will acknowledge your letter of Januery
2, 1945, directed to General MeKittrieck, and your
letter of January 22, dlrected to the writer, in which
you make correetlion of the Section of the Statutes re-
ferred to In the second paragraph of your letter, It
is observed that you gave the Section of 1928, Revised
Statutes, Instead of the current Seoctlon covering the
matter referred to In the Revised Statutes of 1939,
With that gorrection, the number of Seetion 10071 will
be substituted, by your permission, in the last line
of the second paragraph of your letter of January £,
for the number of Sectlon 13566,

Your letter then, of January 2, 1945, statest

"The Missourl Dental Board will appre-
clate your opinion as to whebther or
not the enclosed advertisement of the
New York~Eastern Dental Laboratory
- violates Section 10088a of the Misszouri
Dental Law enacted in 1943,

"Also whether or not the advertisement
of Dr, Jemes B. Inscho violates Section
10071 of the Mlssouri Dental Law,"

‘Your first request for the opinion of this depart-
ment 1a, whether the advertisement of the New York-Eastern
Laboratory, a copy of which you enclose wlth your letter,
;églatei the terma of Sectlon 10088a, Laws of 1943, page
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Attn: Hon H.C. MeCoy. ,

That part of Section 10088a covering the matter
in question 1s as follows!

"It shall be unlawful for any psrson or
persong not duly reglstered and licensed

to practice dentlistry, or for any assocla-
tion, corporation, or other entlty to
solicit or advertise, direectly or indirect-
1y, by malil, card, newapaper, magaslne,
periedloeal, pamphlet, radlio, sign, display,
or in any other menner to the general-pub-
lie, to construet, supply, reproduce, or
repair prosthetic dentures, bridges, plates,
or other applisnces to be used or worn as
substitutes for natural teeth or for the
regulation of natural teeth, # # #"

Further reading sald Section, it 1s made a misdemeanor
for "Any person, # # # assoclatlion, # # # or other entilty,
# # #" to violate the terms of said Sectlon hereinabove
quoted, The offense created by Section 10088a 1s for

- "% % # any assoolation, corporation, or
other entity to sollelt or advertise,
directly or indirectly, by mall, ecard,
newspaper, magazine, periodical, peme
phlet, radio, sign, display, or in any
other manner to the general publie, to
construct, supply, reproduce, or repalr
progthetlc dentures, bridges, plates,
or other appllances to be used or worn
as gubstltutes for natural teeth or for
the regulation of natural teeth. # # #"

The specifiec violation would be to "solieit or ed-
vertise" to perform those acts mentioned in the above quo=
tatlion.

This advertisement exhibited with your letter glves
the name of this Assoclation or Company as the "New York-
Eastern Dental Laboratory end Optical Co," It gives 1ts
location and street number, and has a drawing of a dental
plate with the name of the company printed or stemped there-
on, But nowhere does the advertisement state that the come
pany "soliloita" or "advertises" to the gensral public thatb
it -will conatruct, supply, reproduce, or repalr prosthetic
dentures, bridges, plates or other applliences to be used or
worn ag subatitutes for natural teeth or for the regulation
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of natural teeth, The mere exlptence and the address

of this concern being stated in the advertisement 1s
not of itself any positive advertisement that it will
do or request that 1t may do anything prohibited by

the Statutes. The advertilsement, to violate the Statube
named, would have to offer to do or mske a request to do
the kind of business which this Statute prohibits, It
does not do this, The words "advertise" and "solileit™
are of suoh frequent and ordinary use that it 1s easily
understood that advertise meeans to snnounce publicly by
notice of some kind, and that solielt means to request
or ask for the right to perform some aoct, This adver-
tisement we think, nelther advertises nor sollecits to

do or that it desires to do the kind of dentsl work pro-
hibited to be advertised or sollclted by this Statute.

This is e penal Statute, and sets out that the
violation of its terms shall constitute a misdemesnor,-
Sectlion 10097, R.3. Mo, 1939, prescribes the punishment
for the violation of the terms of SBection 10088a at a
fine of not more than $200 or imprisconment in Jail for
not exceeding one year, or by both suech fine and imprison-
ment, Our Courte uniformly hold that penal Statutes must
be striotly aonstrued in their enforcement,

An indiectment or information must set out In pars
ticular the violatlion and the aets which congtitute the
commligsion of & erime In the language of the Statute cre-
ating the offense, The proof and evidenge must show that
the acocused sommltted the offense as 1t 18 charged in the
indictment or information. Nothing can be left to Intend-
ment or implicatlon. ‘

"~ This rule 1s announced In 31 C.J,, page 703, Sec-
tion 257, as followg:

"An iIndlctment for an offense created by
gtatute must be framed upon the statute,

and this fact must distinetly appear upon
the face of the Indlictment ltself} end in
order that 1t shell so appear, the pleader
must elther charge the offense in the lan-
guage of the act, or speseifically set forth
the faots conatituting the same, The gen-
eral rule 1s that the charge must be so

laid in the indictment or information as to
bring the case preclsely within the descrip-
tlon of the offense as glven In the statute,
alleging dilstinctly all the essentlal requi-
sltes that constitute 1t. Elther the letter
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or the substance of the statute must be
followed, and nothing is to be left to
implication or Intendment, or to econ-
clusion, The want of direst averments.
of materlal facts cannot be supplled by
argument or inferen¢e, nor by the eon-
“eclusion 'contrary to the form of the
statute.! # # &

‘The Supreme Court of Missouri in the case of
State vs, Wade, 267 Mo. 849, had thls principle of law
before it and at page £66, saidt :

"¢ 4 % The orpanie lew entitles every -
persaon charged wlth erime to be inform-
ed of the nature and cause of the ac-
cusatlon agalnst him, and, in keeping
wlth the splirlt of this salutary and
fundamental principle of Jjustlice, courts
have evolved an inflexlible rule that in
eriminal pleading nothing materlal ocan
be left to intendment or implication,
Where a crime 1s oreated by statute, the
charge must be such as to specifically
bring the accused within the material

- wordsg thereof, # # #"

Likewlse, our Supreme Court in the case of State v, Rosen=
blatt, 185 Mo, 114, 1,6, 121, on the same rule, sald:

"The offense being & statutory ocrime, it was

~and is essentlal that the indletment should
use the material words or thelr legal equiva~
lents 1in charging the crime. L AL

59 0.J. has this to say. on page 1113, Section 660, on
the necesslty of strictly construing penal Statutes,
to-wits

"Except in those jurisdictions where ab-
rogated by statute, 1t 1s a fundamental
rule in the construction of statutes that

penal'statutea must be construed strletly.
# 4 4!

On the same subject the Supreme Court of Milssouri
in the case of State vs., Bartley, 304 Mo, 58, l.c. 62,
announced the same doctrlne as followst -
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" # #C0riminel statutem are to be con-
gtrued strietly} liberelly in favor of
the defendant and strictly agalnst the
State, both as to bthe charge and the
proof, No one 1s to be made subjJect
to such atatutes by lmpllisation. # et

The burden and duty'alwayn restg upon the State to
prove a oriminal case as charged In the Indlctment or in-"
formation, OQur Supreme Court has held this in many cases,
An apt example of the Court'!s holding on thisg point is in
the case of State vs., Langley, 848 Mo, 545, 1l,¢, 568, where
the Court sald: - . ’

"The burden 1z upon the State to establiah
every csonstituent element of the offense
charged, and thls burden remains with the

- State throughout the trial, (State v,
Hardelelin, 189 Mo. 579,) After a sareful
review of the authoritiea. we have come to
the conolusion that In proving a charge .

- under the stetute in question, 1t was in-
oumbent upon the State to show facts sand
eircumstances which would tend to prove
that the refusal or neglect with which
defendant 1s charged was 'without lawful
excuse, ! # # #"

" Our Courts have uniformly held that the proof and
evidence in a oriminel case must follow the charge set up
in the indlctment or information, Thls prinoclple 1as well
- stated by the Kensas Clty Court of Appesls in the case of
State vs. Young et al.,, 163 Mo. App. Reports, 88, l.c. 98,
where the Court sald:

"y % 4% When the state charges a violation
in a particuler way, 1t must be bound by
the position 1t takes and 1a not entitled
to 8 verdict In 1lts favor unless 1t mekes
proof of the partiecular charge which 1t
has made. (cases cited), “ #ou "

The example of the advertlsement accompanylng your letter
wherein 1t fails to affirmatively advertise or soliclt for
the doing of such dental practlce as 1s prohlbited by the
Statute under the authorities and decislona sbove quoted,
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makes 1t appear reasonably certein that thiu advertise~
ment does not constitute a violation of sald Statute,

Your next queation 1n.ﬁdoo: tho'advertisemsnt
of Dy, James B, Inmecho violate Sectlon 10071, R:S. Mo,
1939?  This section 1s very lengthy end only that part
of 1t will be quoted here which direetly refers to the
problem, The first paragraph of sub-section 3 of Secw
tion 10071 prohlbilts certaln kinds of advertising by
dantinth ' L

: The seoond paragraph cf saild subwsection 3 per~
mits eertain advertising, and 1s as follows:

"Any dantist lilcensmed under this law may
ennounce by way of professlonal ocard con-
- talning only the name, title, degree, of=-
five location, offlce hours, phone number,
and regidence address and phone number, if
dealred, and, if he limits his practilce
to a specialty, he may announce 1t, bub
such cards ahail not be grester In aize
than three and one-half {3%) inches by
two (2) inches, and such infermation may
be inserted in public print when not more
than one c¢olumn in width and two Inches
in depthj # # #"

It will be noted that in the next to the laat line of that
part of sald sectlon just previously quoted, the advertise-
ment to be inserted in the publie print shall not be more
- then one column In width, As 1t 18 generally understood,
one ¢olumn, or a single newspaper column 1s two (2) inches
-in widths Thils adveértisement of the person named, is four
(4) inches in width, or what would properly be called &
double column, We would not be aware of any method or
manner to determine thls matter exeept by the simple measure-
ment of  the advertlsement. The sectlion 1tself flxes the
standard of width of such an advertlsement permitted to be
made by a dentlst, at one column in width, This advertise-
ment comprises two columns in width,

CONCLUSION,

It ia, therefore, the opinilon of this Department -
considering the terms of Sectlon 10088a, Laws of Missouri,
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1945, page 971 and oonsidaring the faotu diacloued
by the advertiaement 1tself, that the advertlsement
of the New York - Eastern Dental Laboratory end Op=
tloal Co. is not a vliolation of seld Statute,

2) That under the facts disclosed by the
measurement of the advertisement of Dr, James B,
Inscho whioh is demonstrated by measurement to be
a two column advertisement instead of a one column
advertisement, it 1s the opinion of this Department
that sald advertisement is in violation of thet part
of Beotion 10071, Chapter 64, R.S8, Mo, 1939, herein-
above quoted,

Reapeetfully submltted,

GEORGE W, CROWLEY
Asslstant Attorney Gensral

APPROVED4

HARRY H, KKY

(Acting) Attorﬁey General
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