o

—-*——‘—'_jw-m—r*—v—‘——————'————ﬁ¥ .~

A

CONSTITCTION:

PROBATE JUDGES:

e dh -

”(l) Construction of Art.'V, Sec. 27, Constltutlon

of 1945 with respect to 1ncumbents in the office
of probate judge; (2) qualifications of persons
appointed as judge of probate to fill vacancies
occurring in current term.
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Honorable Gordon J. tagsey
Prosecuting Attorney

Ozark, Missouril

Dear Sir:

Reference 1s mede to your letter dated .Lpril 27, 1945,
requesting an official opinion of tihis OLfiCG, and reuding us

follows:

"We have a probate judge who l1s now sick
and from present indicetions he wlll never
be able to tuke charge of and handle his

oi'fice.

He hes been out since Deceumber.

"Pleage advise me i1 e is unable to as-
suwne the duties of his orflice if he will,
under the new cons titution, be entitled
to receive one half of his salary until
his term expires.

“Also advlise me whether or not the party
appointed to take his pluce aud Till the
unexpired term must be a lawyer as pro-
vided in tlie new constitution.®

With respect to the first question propounded in the
gecond paragraph of your lettoer of 1nuu1ry, we dirvect your at-
tention to Article V, Section 27, of the Counstitution of 1945,
It reads us rfollows:

"any Jjudge of o court of record or mugls-
trate who is unable to dischuarge the du-
ties of hils oifice with eificicncy by rea-
gon of continued sickness or physical or
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mental infirmlty shall be retired from

tile office by order of a comuittee con
posed of tlree judges of the suprcewme court,
‘one judge of caech of the courts of appeals, '
and three cireuit Jjudges, elcoted by the

Judges of the regpesctive courts, alfter no-
tice und a fuir hearing and on a Tinding
of two-thirds of tho comirittee that the
disability is permanent. The judge so re-
tired shull recelve one-half hig regular
coupensuation until the end of his term of
oifice. The supreiie court shall prescribe
rules of procedure under this section."

That tie office ol judge of probate ig within the pur-
view of this constitutional provislon appears from ,rticle V,
Section 17, of the Constitution of 1945, which rest, in part,
as {follows:

"Frobute courts shall be courts of record
and uniformn ian thelr oipaniz atlou, Jjuris-
diction Lpd practice, * 7 oA ¢

Although the Coastitution oi' 1945 becuaie cifective on
March B0, 1945, yet the effectiveness of its provisions in .
nany 1nstances has been suspended by the Schedule appended
thereto. We particulsily direct your attention to Sectlon 3
of the Sechedule so-appended Lo the Copstitution of 1945, which
reads as follows:

"i'he terms of all persons nolding nublic of=-
fice to wiilch they have been elscted or ap=-
pointed at the tine thisg Congtitution ghall
toke effect shall not bo vacabted ox OLU&fU‘b@
affceted thoreby."

The incunbent Proncte Judie of Christion County has been
elected under the provigions of Uection 243 6 R. S MOe 1959,
which provides, 1in part, us rfollows:

"ot bhie geueral election in the year 1074,
and every rour yeoars tiaerealter, sucept us
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hereinafter provided, a Judge ol probate
shall be elected by the guslified voters.
in evory county. Sgid Juige shall be con-
missioned by the sovernor und shall teke
the oath prescribed by the Constitution
Tor all oificers and shall enter upon the
digscherge oi his duties on the firsgt day
of dJanuary ensuing his election und con-
Linue in oifice for four years and until
his successor shall be duly electod and
w e

nuclitied: o

Upder this stutute, the incumbeat Judge ol probate was
elected at the general election held in 1942, assuning office
on the firsgt day of January, 1943, Consequently, ihis term of
office will not expire until the [irsfy cay of Januury, 1947,
e, therefore, was an officer such as is rererred to in Sec-’
tion & of the Schedule of the Constitution orf 1945, guoted
supra. Such being the case, 1t becomeg pertincat to deter~-
mine whether or not the provisions of srticle V, dection 27,
of the Constitubtlon of 19495, I nade elffectlve with respect
to such incumwbont, would hueve the sifect ol vucalbing or other-

‘wise affecting his texrw of office. It lg cleurly apparent

that to apply the retiroment provisions oi tie Constitution
of 1945 to incumbents would affect their term by reason of
the vacation of a portion thereor, und would further arlfect
their office by reason of depriving such lncumbonts of one~
half the emoluments now thereto apperteining.

From the forepzolng, we rcach the conclusion that inas-
much as retlirement of the lncuwbont Juage oi provate under
the provisions of Artiele V, Bection 27, of the Constitution
of 1945 would have the elfect of vacetin, the term and af-
fecting the cemoluments of the present incumbent, such congti-
tutional provision iz not effective with resnsct to judges
of prohate clected or appoinbted prior to the eifective date
of the Congtitution of 1945.

With respect to the second yusgtlion which you have pro-
pounded 1in the third paragraph of your letter ol inguiry, we
direct your sttention to & portion of .riticle V, Section 25,
of the Constitution of 1945, which reads, 1n pert., us follows:

Sk ROR Fudoes of probate and maglstrate
courts sihsll be gqualifisd voters of this
state, and residents ol the county. Pro-
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bute Judges chull be at least twenty
five wnd muglstiates at lougt twenty
two yeurs or uge. &very Judge and A g-
istrate shall be llcensed to practice
law in this state, * * *,u

- The qualifications with respect to judges of probate
at the time ol the cleetlon of the incumbent are found in Sec-
tion 1988, &, S, lo. 1939, from which we quote: '

toE K X gvery Jjudge of probate wnd of a
county court shall have attained the age
or twenty-{our years, and shall have becen
a citlzen of the United States five years,
and shall have been a resident of the
county in which he may be elected for one
year next preccding hls election; » * * w

- Upon comparison orf the guelilicaotlons cs sot out in the
Constitution of 1940 with the quulificabions cmbodied in the
statute in effect at the timeé ol the slection oi the incumbent,
1t immediately becomes appareit that wiv Inconsistency exists
Jbetween the two. In the preiises, we decin the provisions of
Section 2 of the Schedule appended to the Constitution ol 1945
to be pertinent. We quote from zaid Section 2

WK E ¥ A1) laws inconsistont with this
Constitution, unless soonsr repealed or
amended o conrorm with this Constitution,
siall remain ilu full force and olfoel until
July 1, 1946.%

L]

Thig provision has the etlfoct of keepins in force the
gtatute undor whlch the Incwnbent judge of probute was elected,
end such guulifications would apply to any porson appointed to
succeed the present Incumbent. Incsmuch s sald stabute doos
not reguire that the person 80 aypointed be a licensed attor-
ney in order to qualify, we conclude thut such qualirication
will be unnecessary.
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CONCIU:TON

In the preulses, we are of the opinion thut the provi-
slons of Artlicle V, Sectlon 27, of the Constitution of 1945,
relating to the retirement of judues of courts of record and
magistrates, ond providing tor cowpensution for such Judges
and nagistrates sc retired, are not applicable to the term ol
tlie present incuwubent i the office of Probate Judse for
Christlen County, iilssourl, for the reuson thut under the
provisions of Section 3 of the uchedule appended to the Con-
stitution of 1945, such constitutional provisions do not ap=
ply to the terms of such judges and magistrates as were
elected or appointed prior to Murch v0, 1945, which was the
effective date of the Constitution of 1945,

We are further of the opinion thut in the event a va- -
cancy ocours in the office o Probate Judge for Christian
County, Missouri, the person appointed to £11l such vacaney
will not be reguired to be a licensed attorney. ’

Regpectiully subultted,

Winl B, Baruy, Je,
Sesigtant Stbtorney General

APPROVED:

Je . TOYLOR
Attorney General
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