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Honorahle W, V. Mayse

Prosecuting Attorney of Harrison County
Bethany, Missouri

Dear Mr, Mayse'

Your letter of March 16, 1945 to General

- Taylor requesting an opinion from this Department

respecting a claim by Harrison County against

the estate of an insane person, for the main-
tenance of such person at the Harrison County
Home, has been received, and assigned to the /
writer to prepare the opindon.

- Your letter states:

"I would like to get an offlciasl
oplnlon from the Attorney General's
office on the question presented

by the following statement of
faota.%

"In January of 1940 a resldent of
our County was admltted to our
County Farm and this person in
1942 was adjudged of unsound
‘'mind by our Probate Court and
on August 10, 1942 our Publie
Administrator of the County was
appointed by the Probate Court
a8 guardien of the person and
estate of this person, Notice
of this appointment was duly

. published in our County news-
pepers asccording to the statute.
At the time a guardlan was
appointed it was discoversd
that she had a little over $700.00
in monles and bonds. This
person of unsound mind continued
to be oared for at our Oounty
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Farm at the County's expense, The
County continued to pay this expense
untlil July 1944, At that time my
predecessor in office flled a demand
against the estate for all the monies
expended by the oounty for the care
and keep of this person of unsound
mind, from the time she first
entered our County Farm in 1940 right
straight through.” '

"I have been unable to find oases that
construe olearly to me the appliocation.
Section 500 and 471 R. S. of 1939--the
latter being of oourse a statute of
1imit&t 10!1 . "

"Now with these facts 1n mind you ocan
readlly see the lssues presented by
fallure of the County to file a demand
ageinst the estate of this person of
unsound mind whithin one year after
publieation of notice of the appoint-
ment of guardlan. Doss it bar the
ocounty from successfully maintaining
such demend, or 1s the estate of this
poor person, in spite of the statute
of limitation 471, liable in full for

. monies expended by the County for

| her support and care from 1940-1944,

' By the way of statement of additional

Tacts, this person of unsound mind is
8t111 living." '

It 18 sald in the statement of facts in the request
for this opinion that the insane person referred to was -
an inmate of the County Farm Home of Harrison County as
a poor person until July, 1944,

Sectlon 9593, Article 3, Chapter 55, R. S. Mo. 1939,
under the subject of "County ocourt to provide for the
support of the poor." states:

"The county court of sach county, on
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the knowledge of the judges of suoch
tribunal, or any of them, or on the
information of any Jjustice of the
peace of the ocounty in which any
person entitled to the beneflt of
the provisiones of thiz article:
resides, shall from time to time,
and as often and for as long a :
time us may be necessary, provide,
at the expense of the county, for
the relief, maintenanoe and support
of suoch persons.,? ‘

The statement of faobts also .etotes that this person
was st1ll maintained as a County poor person or pauper
until July, 1944, notwithstanding she was so adjudged to
be of unsound mind on August 10, 1942,

Saotion 500, Article 18, Chapter 1 R 8. Mo, 1939
under the title of "Administration” states:

"In all cases of appropriation out of
the county treasury for the support
and malntenance or confinement of any
insane person, the amount thereof may
be recovered by the county from any
person who, by law, is bound to provide
for the support and maintenance of
such person, if there be any of
sufficient abllity to pay the same,

‘ : and also the county may recover the

. . amount of said appropriations from the
estate of such insane person,"

Said section 500 dealing solely with "insane persons,"
itself eliminates its terms and conditions from applyling
to the c¢laim in this case prior to August 10, 1942, This
person wes not an "insane person," accordlng to the faocts
as stated, until August 10, 1943,

Monles expended for the maintensnce of its poor cannot
be recovered by a County, This has been announced by the
Supreme Court and the Courts of Appeals of Missouri in
numerous cases, This was the holdlng 1n the case of
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Chariton County v, Hartman, 190 Mo,, page 71, l.c. 76 and
77, quoting Montgomery County v. Gupton, 139 Mo, l.c. 308
where it 1s sald: . . - :

n¥ % ¥ Tt is well settled at common
law that the provision made by law
for the support of the poor ie &

- charitable provision, from whioch
no implliocation of a promise to

- repay arises, and moneys so expended
cannot be recovered of the pauper,
in the absence of fraud, without a
speclal oontract for repaymont,
(Citing cases,) A person so
relieved, whether he had or had
not property, never was liable to
en action for such relief at
oommon law, * * *,n

The ocase of Montgomery Gounty'Va Gupton, supra, on
- this point is cited with approval in numerous cases
both by the Supreme Court and other Courts of Appeals. 

The c¢ase of St. Louls v, Hollrah et al, 175 Mo.
page 79 was & omse where. the City of St. Louls sued the
estate of an insane person for appropriations for
necessitles furnished for maintenance and support of
such person in a hospital for lnsane persons., The
Court held the Cilty could recover,

It appears, upon reading the Hollrah case, that the
clalm might have been defeated had the defense been made
that the jperson involved was an inssne pauper. But

such defense was not made, The Supreme Court in mentioning

the case of Montgomery County v. Gupton, supra, in the
Hollrah case, 1. ¢, 85, sald:

"It 1s next contended that under the
ruling in Montgomery County v. Gupton,
139 Mo, 303, no recovery can be had
in thie case if the necessaries were
furnished to Mrs. Hollrah as an insane
Eauper, and that the petition falls

0 state a cause of actlion in that 1t
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does not negative that faet, This
proposition answers itself, If
guch was the fact, 1t was matter
of defense, and should have been
so pleaded by the guardian.”

The Court thereby, in effeot, held that 1f 1t were
a faot that the jperson was an insane pauper that thet
defense oould have prevalled, had 1t been pleaded., It
is apparent then that no recovery may be had by Harrison
County againat the estate of this person prior to the
10th day of August, 1942, the date of the establishment
of her guardianship. '

. The questlon then 1is, may the County recover for
support and maintenance of the County ward after that
date and up %o July, 1944, after which time the County

. has pald no expenses for her at the County Farm, as
| it appears,

‘ According to the statement of facts here, this
person was an inmate of the County Farm as a poor person
from sometime in 1940 to July, 1944, and was maintained
ag suoch, at the County Farm as a mere incldent to the
County Court of Harrison County providing for the-

| : maintenance of the County Farm itself. Artiecle 3,

r Chapter 55, R. S. Mo., 1939, in sections 9597 and 9601
thereof, contalns provisions for the support of County
Homes and Farms, Apparently the County Court of
-Harrison County had no intentlon of charging this person
for her malntenance as an lnmate of the County Farm
even after she was deoclared to be of unsound mind, or
until after July 1944, when it terminated sush support.
In order to recover any sum from the estate of thie
person, now in the hands of her guardian, Harrison
County must bring itself within the terms of some
statute permitting the County to So recover. As we
have seen from the cases before oclted the County has
no common law right to collect from this person.

~ Section 9334, R. S. Mo,.,, 1839 requiring countles to
support indigent insane persons in State Hospitals for the
- insene is as follows: ‘

"Phe superintendent shall, under the
direction of the managers, cause,
once in every slx months, to be made

. out’and forwarded to any county
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court which may send to a state
hospital an insane poor person,

an exact account of the sum due
and owing by such court on account
of such insane person. Said
court, at its first session there-
efter, shall proceed to allow

.and cause to be pald over to Ehe'
treasurer of such state hospital,
the amount of sald account.”

The Supreme Court of this State had this exaot question
before it in the case of Audrain County v. Mulr 249 S. W,
383, This case distingulshes between the rights of a
county and an individual with respect to recovery of
necessities where the person was an indigent insane person,
The Court, in oonstruing as it then stood what 1s now
Sectlion 500, R, 3, Mo, 1939, held that while an individual t
might recover for necessities furnished, a County could |
not do so unless 1t brought itself strioctly within the
terms of such statute., On this question, 1, o, 385 and
386, the Court saild: ' ’

"The provision made by law for the

support of poor or indigent insane

is devolved by the statute upon the
counties of which they are inhabitants,
Cox v. Osage County, 103 Mo. 385, 15

Ss We 763; Montgomery County v, Gupton,
139 Mo. loc. olt. 30B, 39 S. W. 447,

40 S, W, 1094; Chariton County v. Hartmen,
190 Mo. loo., olt. 76,77, 88, S. W. 617.

It is well settled at ocommon law that the
provision made by law for the support of
the insane poor by the county is a
charitable provision, *from whioh no
implication of a promise to pay arises,!?
in the absence of fraud, without a special
contract for repayment., Chariton County
v. Hartman, supra; Montgomery County

v. Gupton, suprea,

"So  that, in order to recover in this
case, the jplaintiff must bring 1tself
within the statutory provision and
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show that defendant was *'bound to
providet for his wife's support
and meintenance, and was of 'suff-
folent ability to pay the same.'"

"There 1s no doubt that at c¢ommon
law 'food, clothing, shelter and
medical attention and such things
as every one must have,' are
absolute necessitles, whioh the
husband, as long as he and his
wife are living together as husband
and wife, 18 bound and under legal
obligations to supply to his wife,
especlally 1f she has no property
or estate of her own, and 1s uhable
to supply such necessarles herself, * * * n

Prior to 1927 a County had no right to collect from
the estate of an indigent insane person, the appropriations
made for thelr maintenance in a State Hospital for the
1nsan§. - The Leglslature of this State in 1927 4id amend
what is now our Section 500, R, S, Mo, 1939, to permit

- such recovery ageinst the estate of insasne persons.
. It will be observed, by resding saild seetion 500, that

the smendment permitting a County to recover the asmount
of sald appropriations from the estate of sueh insane
persons refers to the aotual formal appropriations out
of the County Treasury for the support of such insane
persons as is stated in the flrst clause of sald section.

be oaloulated to, the penny, Apparently there was no
actual appropriations for maintenance of the subjlect of
this controversy while she was an inmate of the County
Tarm of Harrison County. There is no intention of the
Legislature expressed in the terms of sald Seetion 500
to warrant recovery for maintenance of insane inmates of
County Farms by the amendment of 19237, It only applies
to persons who may be confined in State Hospitals for
the insane. The provisions of Section 500 have been
before the Supreme Court and Courts of Appeals for
construction in many cases since the amendment of 1927,
All of those cases were sults to recover definite
appropriations for persons maintained at State Hospltals
for the insane,
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The oase of Barry County v. Glass, 160 S.W, (24) 808
is a falr example of those cases, That case holds that
the eatate of an 1lnsane person is liable for appropriations
made for the maintenance of such person in a State Hospital
and recognizes the rule that there must be express author-
ity by statute before a County may recover for maintenance
furnished an insane pauper, Our Springfield Court of
Appeals, in pointing out the syllebl in paresgraphs one
and two in the Gupton case, so stating, 1., ¢. 809 and
810 in the Glase case: Lo :
n¥ % % The seme provision 1S contained
in Seotion 501, R: 8. 1929, and that
provision was in full force and effeoct
when (lags was oconfined in the State
" Hospitel at Nevada, Missouri; as a
county indigent patient; and, under
that sectlon; the estatc of Charles
W. Glass, an insane person,; was clear-
~ly liable for the money previously
pald out by Barry County."

s ok % ok ok

"Plaintlff in error cites Montgomery
~ County v. Gupton; 139 Mo. 303, 39 '
B. Wi 447, All we need to say of
the case clted 1s that it was declded
in 1897 and before the Statute was
amended so as to give the county a
demand or claim apainst the estate
of the insane person, What the-
Supreme Court held in that case, is
well shown in parsgr:phs 1 and 2 of
the syllabl of the 39 3, W. at page
447, The 1927 amenduent; Laws 1927,
Ps 98, R, 3, 1939, Sec, 500, supplied
the very defect pointed out 1in the
Gupton ocase, * * *.n

In the case of Jones v. Norton, 60 N. W. page 200, the
precise questlion presented here, whether the estate of an
insane pauper was liable for maintenance at a County Home
or Farm as distinguished from the liabllity for "any sums
paid by the County" for the malntenance of such person in
a State Hospital for the insane, was before the Supreme
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Court of Towa. The statutes of the State of Iowa, respect-
ing bvoth the maintenance of insane poor persons in County
Homes or Farms and in State Hospltals for the insane, are
very similiar to our respective sections 9593 and 500 Re
8, Mo, 1939, Our section 500, in definlng the liability
of the estate of such person %o a County, says that 1t

shall be for "the emount of sald appropristions.,"” The

Iowa statute says the measure of recovery against the
estate of an insane person, in distinguishing between
1liability under that statute and non-liability under the
pauper statute, shall be for "any sums pald by the County
in thelir behalr as herein provlided,” The case recites -
and gives the provisions of its sald respective statutes,
and in holding that the statute mentions "eny sums paid"
referred only to definite sums pald for insane persons in
State Hospitals, Just as our seotlon 500 provides for the
recovery of "said appropriations," and that recovery could
be had for such "sums pald," for maintenance at a State
Hospital for the insane, and in holding that no recovery
under that sectiorn could be had apainst the estate of an
insane poor person, the court in l,0, 201, N, W, 60, said:

Nk *.* The further provisions do create
a liability to the ocounty, not for
support furnished at the county poor-
kouse, but for *tany sums pald by the
county in thelr behalf a8 bereln pro-
vided.' What follows shows that the
sums ‘'hereln provided' refer to sums
paid for treatment and support in the
state hospital, It is 'sums pald!
that are recoverable, not the value
‘of 'board and lodging, care, medioclne,
and medical atten&ance,' ag olaimed
in this case, * * *,

It is held in several cases declded by our Supreme
Court and COourts of Appeals that a common law llabllity
to pay money exists against the estate of an lnsane
person for necessities. These cases 8ll, sxcept the
Hollrah case, supra, were cases where an indlvidual
furnished the necessities for an insane person, The
Hollrah ocase ltself, as above oited and discussed, holds
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that hed the defense been made that the maintenance was
furnished to an insane poor person by the St. Louls
_Hospital, it would have been a valid and perhaps suff=
leisnt defense to defeat recovery. Cases so holding
that there 18 an implied agreement under the eommon law
to pay for such necessitles by the estate of an lnsane
person are, Tock v, Toek, 180 S, W, (2d4) 168, Chariton
County v. Hartmen, 190 Mo.,, page 71, 1, ¢. 76 and 77,
Audrain County v. Mulr, 249 S. W, 383, l.c. 385 and

386, and Reando v, Misplay, 90 Mo, 251, For the sake of
brevity, the text of these cases will not be quoted
excsept 1n the last case oited. The Reando v, Miaplay case
~1s typloal of the rule stated and at 1, ¢, 258 says:

n% * ¥ 7¢ necessaries are furnished
a person in this condition, in good
faith, and under oircumstances Jjustifying
thelr being so furnished, the person
furnishing may recover. If the law -
were not s¢, the insane might perish,
if s guardian having means should
neglect nr refuse to furnish the
supplies needed for their support,
They stand 1n the same position as
minors, and are liable for necesse
aries, * * * The estate of the
insane is legally, as well as
equitably, llable for necessaries
furnished in good falth and under
ciroumstances Justifying their

being furnished.”

From the above authoritles 1t appears to be conclusive
that our section 500, R, S, Mo. 1939 does not furnish
authority to recover for maintenance of a person who is
‘an inmste of a County Home or County Farm; that said
section applies only to the recovery for definite approp=-
riations made as such, under section 9328, Article 2,
Chapter 51, R. S. Mo. 1939, for the maintenanee of indigent
insane personsg in State Hospitals; and that such means ‘
a8 were used by Harrlison County for the maintenance of thils

- persgon in the County Farm are not recoverable because they
were charltable in their purpose and applieation and for
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which Harrison Oounty Has no statutory or implied right to
I'GOQVSI'. .

CONCLUSION

It is, therefore, the Opinion of this Department that
under the faocts stated in the letter requesting this
Opinion, and under the authoritles cited, the estate of
the person referred to, as being of unsound mind, 1is not
liable to Harrison County, Missouri for her maintenance
at the County Farm at any of the times named,

Respeoctfully submitted,

GLORGE W, CROWLEY
Assistent Attorney General

APPROVED;

J. E. TAYLOR
Attorney General




