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SHEE~F. ~s~ •. • .. ca:ii hand.le criminal cases· i~ Justice Court and 

~ · receive fees for services. 

o>-
n:o.y 9, 1945 .. FILED 

Honorable 11ussell l'.1allett 
t~bsecutine Attorney 
J a~po1~ County 
Joplin, Missouri 

Dear cir. hlallett: 

5~. 

Your letter of May 7, 1945, to tho Attorney General, 
requestinc; an o.pinion, has been ho.nded to the writer for l.,eply. 
Your letter of request is as follows: 

11 I have had considerable contPoVlrsy 
betvJeon tho Sheriff of Jaspol~ County 
and the Constable of Galena Township, 
J.'1sper County, I.io. Tho Constable 
maintains that all Justice Court 
criminal worl: shoul(t bo hn.ndlod by 
him, nnd that tho Sheriff is not 
entitled to mileage when he works 
out of n Justice Court. 

11 Joplin being in Galena ~ownship 
causes most of tho contention for 
the renson that the police officers 
pick up anc.l pl"epare cases fol" most 
criminal cases that arc filed in the 
County and vihichever officer gets 
this business o.pprocio.tGs it, for 
there is little work connected with 
it. 'l'ho Sheriff contends that since 
those cases are prepa:r.-.od by the 
Police Depart1J10nt, tho.t he is en-
titled to half of them, even though 
most of them ar>e handled throu.sh the 
Justice Cburts nt one stage or nnothe~~ 

11 Ple:,'.se give me nn opinion as to whether 
the Sheriff' is entitled to hnndle crim­
ino.l co.sos in the Justice Court, and if 
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so, whether h.e is entitled to fees 
foi' oxecutin~ .V!A.l"Pants and subpoenas 
·and milengo in connection with the 
subpoenas end execution of warrants." 

In you!" request a1•e those two quostlons r 

(1) Is tho sheriff entitled to handle criminal 
cases i~1 a Jtu:tice Court? 

(2} If so, is ho entitled to foes for exocuting 
\.'JO.:L:'l'nnts, subpoenns and mileCt[;o fol' s01~v1nc; snmc? 

Section 3808, Chapter 30, Article 4, R. s. Mo • 
.A.nno., 1939, provides: 

11 Upon the filing of u complaint boforo a 
justice of the peace, 'JorifiocJ by· the 
oHth or af:fil'mation of a pol'son competent 
to testify against the o.ccuscd, if the 
justice be satisfied that the accused is 
not li:{el:y to try to csCG:PO Ol' evade 
prosecution for tho offense allecod, it 
shall be his duty to f011 thwith for1.Yard 
snch complaint to tho pl'OSOClitin::: attorney; 
and it shall bo tho dut::,· of ·i,:;hn c o;rr)lainant 
to fo.J:thwith inf'orin the _prosecuting attor­
ney \"Jhat facts can !:>e proveD. a[;ni:nst tho 
ace u.sod, and by what wi ti1esses, and ·lJhe 
l'o:::idencl'l of such witnesses; and if, after 
investign.tion of such facts, tho p:..•ooocu:t­
ing attorney be satisfied that ::1n offenoe 
has been committed, and thnt a case acainst 
the accused can be made, it shall be his 
duty to immediately file his information 
bofore tho justice ta.l!.:inc tho complnint, 
and cive to said justice a list of the wit­
nesses to be subpoenaed on tho pm't of the 
state; and upon tho filine of tho in.f'ol~ina­
tion by the pl'osoc·u.tinc; nttornoy, as hel1 ein 
provided, with the justice of the peace, 
or upon tho filinc of an inforl:natlon by the 
pl1 0secuting Httorncy upon his ovm information 
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and belief, without complaint of a 
priv-ate individual having previously 
been filed, it shall be the duty of · 
the justice to forthwith issue a 
warrant for the arrest of the defend­
ant, directed to the sheriff of the· 
county or constable of the township, 
or, if no such officer is at h.and, 
then to some competent person who shall 
be specially deputed by the justice to 
execute the same, by written indo1•sement 
to that effect on such warrant .. " 

Section 3809 of Chapter 30, Article 4, H, S .• Mo. 
Anno., 1939, reads as followsa 

provides: 

"If a:ny•justice of tho peace shall 
have personal lmowledge that any 
affray or breach of the peace is 
about to be com.mittHd, he shall issue 
his warPant as is directed in the 
preceding section; and if any such 
offense is committed, threatened or 
attempted in his presence, he shall 
immediately arrest the offender, or 
causa it to be dono; and for this pur­
peso no warrant or proceos shall be 
necessary, but the justice may summon 
to his assistance any sheriff 1 coroner 
or constable, and all other persons 
there present,. whose duty it shall be 
to aid the justice in preserving the 
peace, arresting and securing the 
offenders, and all such ns obstruct 
·or prevent the justice or any of his 
assistants in the performance of their 
duties." 

Section 13411, Chaptel' 99, i\i•ticle 2, H. s. l:Io. 1939 1 

11 Feos of sheriff~ shall be allowed for 
their BEH'Vices as follows: 

11 :ror serving ovary st11rm1ons 01~ orig:"Lnal 
writ and l"eturnlnc; the sa.mo foP each 
dofondant •••••••••••••• l.oo 
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11 Fol' o:cwh mile actually traveled in 
serving any venire suramons, writ 1 

, subpoena or other order of com•t 
when sorvod more than five miles 
from the pln.ce whore tho court is 
hold, pr'ovidod that such mileage 
shall not be. charged fm" mol"e the.n 
one wi tneos subpoenaed ot• venire 
Sl.UiUilOnS or other WI'i t Sel'VOd in 
tho se.mo cnuse on ti:1o s~n.w trip • ~:;o,lO 

"For sunmoning each witness • • , • .50 
"For l'Gturn of non oat· on a --subpoena • • • • • • • • • • • • .25 

\'!o aPe unable to find any law :1.ndicat1ng a divisio:d 
of the service of warrants in criminal c~.:u::os in the Juntice 
Court botvJOon a shoriff and constable. In view of tho fact 
that oithol" tho c.onstablo or tlle sheriff' can noPvo such war­
rants as 8.1'0 diroctod to him, it would. appear that tho Justice 
of the I'o:·.ce can assign o.s mn.n;;· of tho snr;lO as he may choose 
to either officer. Noitl.1er ofi'icor is entitled to demand any 
particulal' fimount or ntunl;or of naid warro.nts. 

Conclusion 

In view of tho fol"UGoin{3, it in tho opinion of -this 
Department that a sheriff may sorvo vJur':t·unts in a criminal case, 
v1hicll n:r."o diroct·Jd to hl:ru by a Justice of tho Poaco, a:ncJ. also 
D011 Ve subpoenas in criminal cnsos in u Justice of tho P0ace 
Com"t, and that he ia entitlod to foes und nllon~e for such 
service. 

!toSIJOctfull:~r submitted, 

GO ,;DON P. ':JEIR 
Assistant ~ttorney General 

J. E. TAYLOR 
il +:i·rvv•nn"' r!gnn~-tn 1 


