CRIMINAL LAW: Section 8967, R. S. Mo. 1939,
‘ fixes a penalty for the violation
CONSERVATION COMMISSION: of rules and regulatlions adopted
and promulgated by the Conservation
Commissione

FILED

Hcnorable John He Kelth
Prosecuting Attorney
Iron County

Ironton, lilssouri

“Dear Sirs

- This will aclmowledgs receipt of your request for an
officlal opinlon under date of June 26, 1945, which reads:

"A conservation agent informs me
that e has evidence a person took
game fish from a small stream in this
county on the 24th inst., Ly means of
a gig, in violation he clalms of Sece
tion 61, of the Vildlife-~Forsstry Code
of the State of ¥issouri, prepared by
the Conservation Commission prlor to
tho adoption of the new constitution
last februarys

"This Section referred to fixes no
penalty., What would be the penalty?

“"In view oi the provislons of Section
21, of the Bill of Rights of the new
constitution, has the Consorvation Com=
mission the power to promulgate rulcs
and regulations fixing penalties o

hely vioclation? :

fSec. 31 of tho D11l of Ripghts pro=-
videss ’

"!'That no law shall delesaté to auy
coumlsalon, DbDursau, noard oF obthcr ad-
minlstrotive ajency authority to make
any rule fixing a fine or imprisonment
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as punishment for lts violation,'!
"Let me havk your oplnion, pléase.”

3ection 16, ArticleéXIV'of the old Cosstitution, now
Soctions 40 to 4G, incluslive, Article IV, pages 36 and 37 of
the now Constitution, vepts in tho Conscrvation Commission the
authorlty to control, manage, restore, congerve and reculate
all wildlife vesourceés in this state, Secflon 40 reads in
part: ’ : ‘

"The control, management, resforation,
conservation ahd regulation of the bird,
fish, game, forestry and all wildlife
rosources of the state, including hatche
eries, sanctuaries, refuges, reservations
end all other property owned, acquired opr
uged for such purposes and the ascquisition
and establislunent thereof, and the admin-
istratlion of all laws pertaining thereto,
shall be vested in & conssrvation cormise

- 8lon conslsting of four members appolnted
by the governor, not morse than two of whom
shall be of the same political party, = % M

. .

Qection 31, Article I of the DIll of Riphts under the
new Congtltutlion, page 12, provides that ng bureau, board or'
othey administratlve agency shall have authority to fix a
penelty for the violatlon of 1t rules. Said section roadss

"ihot no law shell delogabte to any
covailsalon, burcaw, board or other
admlnisbrative azency autlbority bto male
any rule fixins a £ince or lmprilsonuent
as punishwmoent {or its violation.!

Ly
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]
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Wo ars ol uh

oplalon Yhat tho fovesolng provision under
the DL11 of Rightbts in U i

Cac new Gonsvliution waw not necessary,
for the roagon thwet prlor Lo ite adoption the law was well
catabliahed the he Leglslature could not delegate its author-
1ty to iz a penoliy provision for the violation of any law,
rule or rogulatlon, In Voluae 12 U, Je, Scchion 333, pago

002, we {lnd the followlin princlple of laws

4

"As a seneral rulc, tho leglslature

may nov delegato to o con i
power to proscridc a penaltye IL mun

I Lo peaalisy any,
howsver, aubhorlizo o railroad comaission

Lo pressribe dutlos on which o sbabute
Iuposing a penallty may oporabe) ¥ 4 it 3"
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Also see Section 333 of the same volume, page 848, which
readst -

"It 1s the function of the legls- -
‘lature, as a part of 1ts police power, , |
to make laws for the protection of ' |
the public health, and this power may ;
not be delegated to an officer or
board. The legislature, however,
having enacted such laws in general
terms, may confer on a board of health
tho duty of enforelins them, and to
that end may glve it euthority to make
roasonable rules and regulations which
shall have the effect of law, The
board may not itself prescribe a penalty
for the violation of its regulations,
but 1t is competent for the leglslature
to prescribe a penalty for the violation
of rules and regulations thereafter made
by the board." -

In State of Florida v. Atlantlc Coast Line Rallway Company,
32 L. R, A,, New Series, 639, l.c. 660, the court saldt :

"Under the Constitution the leglse
lature may confer upon the railroad
commlaslon Judlielal powers, but not
excluslvely or purely legislative
powers, The powser to prescrlibe penw
alties to be incurred for breaches of
public duty appertaina to the legls-
latlive department, to be exercised by
the enactment of lawss. It may not be
proper for the leglslature to delegate
the power to mele a law prescribing sa
penalty, but 1t i1s competent for the
loglslature to authorize the commission
to prescribe dutles upon whilich the law
may operate 1n lmposing a penalty and
in effectuating the purpose desipgned in
enacting the statutes # 3 4 &

In view of Sectlon 31, supra, thore can be no doubt that
the Leglslature 1s prohiblted from delegating to the Conservation
Commlsslon, or any other agency, the power to impose a fine or
imprisonment for violation of a rule adopted by it. Ilowever,
the Conscrvation Commlsslon does have authority to promulgate
reasonable regulations for the control and regulation of wildlife.
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No statute has been enacted flxing a penalty for the
violatlion of rules and regulatlons subsequent to the adoption
of the constitutional amendment creating the Conservation
Cormmissilons lHowover, Section 8967, R. 8, Mo 1939, fixes a
penalty for violation of any aot prohibited by the Fish and
Game Laws of the State of Missourl when no penalty ls other-
wise specifically provided, Ssaid section readst

"Any person violating any of the
acts prohibited by the fish and game
laws of the 3tate of Missouri, a
penalty for which 1s not otherwise
Specilically provided, shall be gullty
of a mlsdemeanor, and upon conviction
thereof, shall be punished 1in the same
manner as provided for other acts of
middameanor under the laws of this state.

The court, in the case of Marsh V. Bartlett, 121 S. W
(2d) 737, lece 745, neld that the above section applies to all
reasonable rules and regulatlons promulgated by the Commlssion.
In so holdinﬁ the court salds ,
"The game and fish code, to.whioh
reference has been made, comprises more
than one hundred sections, It 1a _
probable that among them, sections may
be found here and there which were not
inconsistent and not so repsaled, and
doubtless otheor sectlionsa that, with
slight change, might readily be re=-
enacted. Dut that is not of present
concern. lHowever, on casual examinetion
we find & penalty sectlon that obviously
has not heen repealeds It 1s section 831ll,
Re 5. 1929, lo. 5ts Anns Sec. 8311, p. 4113,
roading as followst 'Any person violating
any of the acty prohibited by the fish and
geame laws of the state of Missourl, a pen=
alty for whichi 18 not othorwise Specifically
provlided, shall be cullty of a misdomeanor,
and upon convictlion thereof, ahall ns
punlshed in the samo manner as provided for
othoer acts of misdemeanor under the laws of
thils state.!

"It therefore follows that penalizing
and general section 3311 eppropriately
operates upon all vlolations of reassonable
rulesg and regulations established by the
conservatlon "Conmisslon concerning the wate

ters committed to 1t by sald Amendment
0. 4y 3% 48 3 4 20
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Therefore, in view of the foregoing authoritlics holding
the Lepgislature is the only body that can fix punishment for
violation of laws and rules and regulatlons, and algo that
3ection 31, Bill of Rishts of the new Constitutlon, does not
in any mannor change tlils authorlty, it is the oplnlon of
this departuent that Section 8967, R. S 1939 (same as
Section 8511, R. S. 1929), fixes a penalty for the violation
of reasonable rules and regulacions promulsated and adopted
by the Conservation Commission of the State of Missouri.

Respectfully subamittoed,

AUBREY Ro HAMITT, JR.
Assistant Attorncy General

APPROVED?®

J. B. TAYLOR
Attorney Gencral.
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