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INAL LAW: Sectiop 89G7, R. S. ivlo •. 1939, 
fixes a penalty for the violation 

CONSERVATION COMMISSION: of rules and regulations adopted 
and promulgated by the Conservation 
Commission. 
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i'l 
July 17, 1£!45 

IIcnors.bla .John He Keith 
ProsecutinG Attorney 
Iron County 
Ironton, Missouri 

·Dear Sir: 

This \"J'ill acknowledge re.ceipt of yoilr request for an 
official op~nion under date of June 26, 1945 1 wl1ich reads: 

"A conservation ar;ent informs me 
that he has evidence--a person took 
e;e.n1e fish from a small stream in this 
county on the 24th inst. by means of 
a gig, in violation he claims of Sec­
tion 61, of the V!ildlife-Forostry Code· 
of the State of Missburi, prepared by 
tho (;c..nsc:rvation Oomnission prior to 
tho adoption of the.new constitution 
laqt :i''Gbruary. 

"'Ibis Section referred to fixes no 
penalty. vVha. t would be the penalty? 

·"In view of tho provisions of Section 
31, oi' the Dill of Rights o.f tl\e new 
constitution, has tho Consorvation Com­
mission the power to promulgate rules 
and rcr;ula tions fixing pcno.l tierJ i'OJ:' 
thell~ violation? 

"Sec. 31 of t;lcJ Dill of IUc:;ht;s pro­
videsz 
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Honorable John H. Keith July 17 1 1945 

as punishment for ita violation,' 

"Lot me ho.vp ·your opinion, pl~ase." 

S0otion lG, Article!'xrv of the olll co4stitut1on 11 now 
Sections 40 to 4G! incl~ive, Article IV; ~ages 36 and 37 of' 
the now Consti·cut~on,; voJ3ts 1n tho Conservation Coz·:rrnission the 
authorl ty to control, manage, restore, con erve and roz,ulate 
all VJildlif'o l"Gsou.roes in this state, Soc ion 40 reads in 
part: 

"Tho control, nw.nag~m.ent, res o:t>ation, 
conservation ana regulation of t e bird, 
fish, game, forestry and all wildlife 
1·osources of tho state, including hatch­
eries, sanc~laries, refuges, reservations 
e.nd all other propGrty owned, acquired or 
used for such purposes and the acquisition 
and establisll.U'lent thereof', and the admin• 
istl~ation of all laws pertaining thereto, 
shall be vested in a·· conservation commie• 

. cion consisting· of four :nembers appointed 
b~/ the c;overnor1 not mol''O than two of whom 
shall be of the same political P,!lrty. -::· .~.~ ;~" 

Section 31, Article I of tho Dlll of.Hic;hts under the 
new Constitut:ton, page 12., pl~ovldoo th.a.t ng bureau., board or' 
othoJ;> nd:rain:i.otrativo ngonc;:yr sb.all have authority to f.ix a 
pene.lty for t~1c violation· oi' ito rules. ~~o.ill sectlon roadsz 

' 
11 'i'lvl't" "10 lnY .. •<J<>ll r1t'l('; .. " 1 'GO to D.'lV ·~·J.J..t_ .. .I .!. ,.,J a.).,......... ·~~ ..... J~-~·l\.... 1. ,. 

COVU::1iGSJ.O.c1, bl:U:'GilU 1 boD.l~c"l. OJ:• other 
nc}>·1'hll ~d:'f"[l+l'<Y''> n,·,•t:">("\C~'J <:>n+"tl·o·.J.·~it'IT .f-·o r<lnke '-l.ot,.,..__J ..... _ ,._w v_ v-- v \;;.1 ""'";.>'-"..-..~ r <.;.i.V~ v.l. . .,__; U . '---c.~-

O:J.l.:'J rula :Ci.:dn;: a fino or :l:mp:r."'isomnont 
as p1J.:ctio1:uuG:nt i'o:r.' it~1 violation." 

' Wo a..rc: o:·:· clJJ;; opl:c1io:;1 tlLat ·cr-w i'oJ::"cc~oinc provision under 
t ·.i:lQ "'ill o·L·~ :'·l;:·il+-"' i'r• '1' 1)"• ·;1·"·' ('r)1'l'''l':·,l:u.·Lio>·1 'l'"·l.' 1 ··10"- 'lG,.··OS"'Ur"'T .•J • -l...&...._;J.,_, Uk.J - .... -.~ .J ___ i,_, .L. (__~\I .JI.,..;... ,._J. ~....1.. u \.f,._ ,_ /J(.;.. h..il J. lo~ ~ v l:J t'J' 
for• th.c roan on. t~1aJ:.; PI'lOJ.' ·L;o i tCJ udoption t;:J.O law wn~J .nell 
ostttl)l:luhed t·~lsd; t~10 LO;J:lolaturo could not dolrJ'"-;:;ato il;s uuthor .. 
lty to fi:::: a pono.lty provlc:ton tOl' L:1o violutlon oi' uny lmv, 
r't:tlo or roc;ulut:lon, In Volu:..no 1:1 :.:. ,J., Dcetion 33U, paeo 
852, \YG f:tnd the follo·.'d.JV~ pri;1ciple of ln:rn 

111\::J a ~~;onoJ•al 1''1.1.10, ·cho l<:1glslatu1•o 
muy not; dol8;3ato t;o n cO'UIJian:tml t}lo 
power to prc~ori~c a penalty. It muy, 
hov:avor ~ aJ:li;:10j:•iso u J'u::_lroa~.I Coi,n.lis ;J :lort 
to iWe:wrl'bo clutlos on tJhJ.c.h u ntatute 
i,~ . .,.._~o"·j•.-.,-,, "' p01llll·'-y .,.'1"·1-r Op'·'"".-..·'·n • "· ·''· ·'" ... ~If .:.lilJ 1~) -J..J.L:__'_I C.4. lJ d ~<\.f) "'-' J__ '-.'- lJ~:. ~ oi~ h 41, fl 
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Also see Section 333 oi' the same volume, pae;e 8481 which 
readst 

"It is. the function of' the legis ... · 
lature, as a part of its polio~ power, 
to make laws for the protection or 
the public health, and this power may 
not be delegated to an offioer.or 
board• The legislature, however, 
lmvinc enacted such laws in general 
terms, may confer on a board of health 
tho duty of enforcing them, and to 
that end may give 1t authority to make 
reasonable rules and regulations which 
shall have the effect of law, The 
board may not itf,H!lf pr'esor1be a penalty 
for the violation of .its regulations,· 
but it is competent for the legislature 
to prescribe a penalty for the violation 
of rules and regulations ther·eatter made 
by the board•" · 

In State of Florida v~ Atlantic Ooftst Lin~ Railway Dompany, 
32 L. R, A., }rew Series, 639, l,c. 660 1 the court said: 

"Under·the Constitution the legis• 
lature may confer upon tlle·railroad 
commission ju~1oial powers, but not 
exclusively or purely legislativ$ · 
powers; The power to prescribe pen• 
alties to be incu~red for breaches of 
public 4uty appertains to the legis• 
lative department, to be exercised by 
the enactment of laws._:· It may not be 
proper for the legislature to·delegate 
the power to make a law prescribing a 
penaltyi but it is competent for the 
legislature to authorize the commission 
to prescribe dut+es upon which the law 
may operate in imposinc a penalty and 
in effectuating the purpose desiened in 
enacting the statute,~* -e1- .;~ *" 

,, 

In view of Section 31,., supra., there can be no doubt that 
the ·Legislature is prohibited from 'delegating to the Conservation 
Commission, or any other agency, the power to impose a fine or 
imprisonment for violation of a rule adopte¢1 by it• However, 
the Conservation Conunission does have autho1~1 ty to promulgate 
reasonable regulations for the control and regulation of wildlife• 
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No statute has been enacted fixing a penalty for the 
violation of rules and regulations subsequent to the adoption 
of the constitutional amendment creating the Conservation · 
Commission, However, Section 8967 1 R, s, 1Io, 1939, :fixes a 
penalty for violation of any aot prohibited by the Fish and 
Game Laws of the State of Missouri when no penalty is other:­
wise specifically provided, Said seotion readsa 

ttAny person violating any of tho 
acts prohibited by the fish and gamt 
laws of the State of Missouri,t a 
penalty for which is not othel'\V1ae 
specifically provided; shall be guilty 
oi' a misdemeanor, and upon conviction 
thereof, shall be punished in the aam.e 
manner as provided for other acts or 
misdemeanor under the laws of thi' state," 

' 

The· court, in the case ot Marsh v, Bartlett, 121 s, w. . 
(2d) 7'S"/, l,c, 745, held that the above section applies to all 
reasonable rules and regulations prODlulgated by th~ Commission. 
In so holding tho court sa1da 

"The game and fish code, to which 
reference l;uls been made, comprises more 
than one hundred seotiona, It is 
probable that amonG them., sections may 
be found here and there which were not 
inconsidtent and not so repealed, ·and 
doubtless othor sections that, with 
slight cl1.an(~e, might raadily be re;., 
enacted. nut that is not of present 
concern. Howevett, on casual examination 
we finu a pGnalty section that obviously 
has not been repealed. It is section 8311, 
H. s. 1929 1 Uo. St. Ann. Sec. 8311, P• 4113, 
roadinr:; as follOVISl 'Any person violating 
any of the uctlJ prohibited by the .fish and 
crone laws of the state of' :Missouri, a pen• 
o.lty for· which is not othorvdse speoif'ically 
provicled, shall be guilt;)· of a m:lsdomeanor, 
and upon conviction thereof, shall i)e 
punlshed in tt1.e sr:ww manner as provided for 
other ac·t;s of misdemeanor under the laws of 
this state.' · 

ttrt therefore .follows that p~nalizin.r; 
and 6eneral section 8311 appropriately 
opc1•atos ·'upon all violations of reasonable 
1~u1es and regula.tions established by the · 
Conservation Oo111mioslon concerning the mat­
ters oomm:i.tted to it by said Amendment 
Mo. 4. * * * * •" 
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Therefore, in view of the fol"ec;oinc author1 tics holding 
the Legislature is tho only body that can fix punishment f'or 
violation of laws and 1--u1es and regulations 1 a.."'l.d also· that 
Section 31, 13111 of Rights of the new Constitution, docs not 
in any mannor change this authority, it is the opinion of 
this department that Section 8967, R. s. 1939 (sarae as 
Section 8311, H. n. 1929), fixes e. penalt~y for th~ violatl.on 
of reasonable rules and regulations promulgated and adopted 
by the Conservation Commission of the State of Uissouri. 

APPROVED I 

J. E. TAYLOR 
Attorney General 

Arm:ml 

Respectfully subnti ttodj 

AUBHEY H. • liAii'u:l.LTT 1 JR • 
Assistant Attorney General 
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