' DG SN ‘ T
T ? ' : R
@ N

) - = * ¢ - - . - .
N CRIMINAL PROCHEDINGS: Officiial court reporter not required “to

- . ~ reportl preliminary hearings. Fee'for v
R ~ such work should be 15¢ for 100 words.
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soptembeor 87, 1945 - if;Zf/éé:
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ilonorable Huy A, Jonos
Proscecuting Attorney
Warrensovuryg, Missourl

»

vear Sire

. Undor date of Leptember 1Y, 1945, you wrote the
Attormoy Goneral mallng tho following roquest for an
opinion: '

"In Re: Sec. 3070 . 3, Uo., LO39.

"The above Hection providos that
ovidouneo In all casos of hbmiclde

shall bo roducod to writling and signed
by the witnesses rospoctively 1n con-
noctlon with tho oreliminary cxomluo-
Lion,. “ho statuto doos not state who
will act as reporter, tho amownt of
conpencation to bo pald, and wvho will
pay tho cost of same, In gsouo countilos
of thls stato tho officilal court roporicr
hag beon submlitting hils bill dirvocetly to
tho County Court for payment. Will you
plonse advise me as followss

"1, Is tho offilclal court reporicr ro-
gulrod to act in such easocy as part of
Din offielal dutlcs?

"In case ho is not roqulred to act, in
somu countlos, 1t would wo oxtromoly

S difficult to get the worlc done at all.
for oxonmplo, ln Johnson County thore s
not a roportor avallablo who 1z comnctent
to tale the tostluony in a nurder caso.
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"2, Is thore any limitatlon on the
anount of pay end cxpensos?

"3, Must tho bill for such horvices
bo made a part of the transcript of
costs In tho cmao or can thils billl bo
paid by the County Court?"

m“e goction of tho siatute vaeforred to in your letter
1s Scetion &370, K, &, Vo, 1939, whilch 1s as follows:

"In all ocases of homleclde, but in no
othar, the evideucc glven by the
sevoral wltnosgos shall bo roduced

to writing by the magistrate, or under
his d*fuction, arwl shall bd sirnoed by
the witnossos wogpoctively.'

In cornockion with thils scction 1t 1p desired tocall
your abbtontlion to bection wd%d, L. i, tio. 1939, and the Supreome
boL't in po& cing of thouoe two soctlons, in tho caso of dtate
Ve uanton, 342 110, 45, 111 S. W, (2d) 516, sald tho purpose of
these goctlons was to sccure o folr prelimiaary cxaalunotion and
the prescervation of tho teatinony.

”hu officiﬁl gionographor or ruepovier for the Clreult
Couwt of tho cilyveult ls oppolnted wdor tho provislon of Sectlon
15839, He S, mo. 1969, and thw dutios of this ofi'lce avre pro-
scrlbed by dectlon Tbbéﬂ, e e Moo 1U0D, which is us follows:

k)

HT6 ghall oo tho duty of the offlcial
court reportow so aonolntod to outend
the gegslone of tho court, undor thoe
dilroctlo. ol the judpe thoereol; to talie
full astenographle unotes of tho oral

uvidonce°orforoﬂ i; _avewy eauge triod

in sald couvrt, topetoor with all OD-—
jections to tle ?Cl-um&?il;ty of" tosti~-
mony, e rulings of the couwrt thoroon,
s el o“coptlaa talrein to such zmulingss
to nroserve all oiTlcinl notes taltenn in
goid court for futurc usc or roforoncs,
and o furnish Ho iy porson o Dordons
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L twengorint uf'all o auy part of soid
avideneo or oral pwrocoodlinny woon the
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paymont to hia of the fee horelnaftocr
provided.'




You will noto that there 1s no duty placod upon the
roporter of the clrcult court to take the cvidenco at the pre-
liminary heavﬁ:g in a homlclde casgc, The statube roquires the
testimony to bo taken by tho mawlstfate or under his dirvoction,

Sectlon 3870, supra, does pregcribe a fes whlch may

he charged. for the takinw of the toestlmony 1n prolimlnary hoar-
inge whore the dofendent is chargod with homicide, llowovor, in
oction 13400, R, S, Mo, 1239, which rixes the foos that may
bo charged by justieas of the peace, is the following: "Tor
writing d99081t10ns, when rcqulrod %o do so, for cvery 100
Words ..., L1D%" VWriting tostimony in prellalnary hearlngs ls
the same type of work as taking dopos_uloas. wuﬁther by SGG-
tion 15344, R, S, Mo, 1939, the fcos of & stonographor or reporter
for the clveult court ars fixaed at fiftcen ceats for one hundred
words, oach four filgures to be counted ag onc word, for making
uﬂonsoriﬂus of tho tosnlm09y.

As the lawmalkers havo not dofini oly fixod the fec for
taking testimony at preliminory hoarlngs, it wonla secm reason-
able that fiftoeen cenua por hundred UOFOu, which hos been iixed
in two other statutes for thils tynoe of work, would be pPropor.

In regard to tho aatbtor of thoe liability for the foe
of the person writing tho ovidence in tho proliminavy hearing
in a homlcidse cage, tho liabllity Tov cogts In criminal cascs lg
fixad by stotute. Zections 4821, 488 ”, 4223 910 4224, R. 1, o,
1959, WLO party liablo for tho co tg Aig deterninod by tho result
of tho ease, ‘oxcept 1n cascy of convicltion of an lnsolvent de-
fondant, 1n whiech the costs, oxcent those incurred by the defend-
ant, are pald by tho Litate or 0unnt; accordliyy to whether the
coaviction was for a felony or a misdemoanor,
At thils point it ig considersd portinent to coll atten-
tion to the reconb cuosc of Cramor v. Salbh, A;d tor, 188 O S W, (24)
1039, This casc involvod an ﬂttﬁnpt to colleet from tho State
the fess of the court rveportar for making a trangcrlpt of the ovie
denco in a criminal cogse to bHe usced on an anpeal by tho irsolvont
dofondant in accordance with o vWOvisions of Sectionl3344, s S,

Mo« 1939, before tho caso had ho f71n11J'Cut)wmlnod. The court
in ruling that tho fee for thi sorvice could not be collccted

untll a final determinatlon OL tho case, gpoke ag follows at 1. c.
1041; :
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LThe Ltem vou lagulsc about
discusgio

Jones ' ~dw wept. 27, 1945

MReforring to Section 42356, supra, 1t

willl De scen that 1t 1s the duty of the
clerk to tax tho costs and issuc fee
bills 1ln criminal cases when tho same
'shall have been detormined or continued
gonsrally,t The verb detcrmine 'has boen
variously dofined, the three principal
sonses being to ascaftain, to bound, and
to terminate.! 206 Uy Js B, Determlne
el 1257, 1258, 'To put or sgt an end to;
to bring to a cloge; to terminato,!
(Lobster 9 Tntornational Dict,) In
Hanchett Bond Co. v. Glore, dOu Y0e ADD
169, 252 S. W, 169, 160, it woe sald,
o teri OOtbPﬂiﬂ&uiOﬁ may "properly,
and according to logal usc as woll as
aceording to 1te dorivation, signify the
coming to an ond in any way whatever .
49 % mono spooluicaWRJ the ©inal rosult
of o Drocecd1n~ TO10 ClJd. 9037 (Ttalics,
tho progont writer's,) Ve hold the term
tdotormined' wos used in feotlon 4236,
in thoe sonse of torminatod, or brought to
an end, finlshod (26 C. J. &,, Dotermine,
De 1259)==and this vobt meroly insofar as
tho trial court wmight hoavo b)oq prosontly
conceornod, but asg implying a finality. As
thus congtrued, this provf sion harmonlzos
with tho scheme of tho statute for the
corvliicatlon, allowance and payment of
crininal cogty through the medlum of &
tcomplete! fec blll, Only itvoms omittoed
by oversight or mvdt ake of tho cloric may
be certif?co in a supplewontal bill, for
which supplemontal bill the clerk is
oxprcoly donicd compensatlion. Soctlon
4Rld, [, e 1082, 1Mo, RSAe Soec, 4244,
The criminal costy gstntutes hovoinabove
g0t out do not contemplate that the costo
in a particular cage shall be pald in
pavrt by the county, and in part by the
PRSI
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an iteu of costs, tho 1llability for which will boe detormined
by the outcomo of the case under the statutes applylng to tho
paymant of costs In criminel cases, .

- The foes of a stenographer for writlng cvldence
boforo a justice of tho peace in a preliminary hearing on a
charge of homicide, could not by any strotch of tho imaginatlon
Do considored an obligation of the county, unloss, upon final
dotormaination, the costs should be adjudgod against the county,
This item is solely a matter of costs In the case.

Concluslon

(1) It 1s not the duty of tho offilclal stenographer
.or reporter of the circult court to write the ovidence prosented
to & justice of the peace in the prolimlaary hearing upon a
charge of homiclde, If tho veporter wishes vo accept sueh cmploy~
ment there is no law whilch would proveont him from dolng so.
(2) Tho fcee should be filftcon cents per one hundrod words,
(3) ' The bill for such service iz an iton of the coots of the case
and should not be pald by tho county prior to tho dotermination
of tho case, ' '

e Os JACKION
Agoletont Attorney Goneral

APPLHOVIEDS

T, L. TAYLOL
Attorney Géneral -
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