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SHERif.F' rs l'EES: 
.. . ., 

Sheriff is rlot e~titled to his fee for . ' services rendered until the li tie;ation 
is ended. 

October 22, 1945 

Jio:n.orabl3 Do.Vid 1£. Impey 
Prosocutinc .\ttorr.wy 
11exas County 
.lious ton, M_i8 ,s ouri 

Dear Sir: 

He: Slwriff 's foes in 8erd ty 
Casas before County Couvt 

F 1 LED 

7~ 

Tho 1J.ttornoy Cfonoral acknowlocl~~os l'eceipt of 
your letter of rocont date roquosting tho opinion of this 
department. Your lottor rands as follows: 

11 I will nppl"Ociate yorn"' opinion ns to 
whotllor or not tho Shariff is ontitlod 
to payment by the County for his feos 
ru1d mileaco in oxocutinc an order for 
tho approhens ion of n:-..'1 alleged ins~:.ne 
porBon and SfH'Vico of notice of hear­
lne; nnd su1moonas lscuod by tho Com1.ty 
Clel"'k ..,·;here tho nlloc;od insane !10Pson 
was tnlwn lnto custody by tho :·:.rwriff 
t.md by him :eoleo.sod to membEn"'s of her 
family D.t Jcho diroctlon or SU[;[;estion 
of tho pi•osidin£~ judc;e of tho Count~r 
CoUl1 t and on tho data of J.wo.rinr; thoy 
r•opm:>tocJ. that sho hn.d fled and could 
not be produced. It might bo .Jtatod 
thnt 'l'exas Connty has no p:eopor plrJ.co 
f'or the detention: of women pri:·.oners 
ch[n•goc1 \'Ji tl:l Cl"'imo or insanl ty nnd tho 
procodtU'O of J:olo:..l.o i:::c; this \','Oman to 
tho custody of hor brothoru was uctu­
atod b;y- thoso coucJ.itlons. 11 

Accoi•dlnc; to youP cori'OS)ondm:co thoro hnD novoP 
boon an odj udlca tion l.':i th rocnrd to tho pors on alloc;ocl to be 
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insane. I_t is a well oa tablishod rule thn t before i:m off icor 
is entitled to compensation, he must be able to put his finger 
on the statute nuthorizinc; such componoatlon. A statement of 
this rule is. found in Nodawa.J.,. County v. Kidder, 129 n. Wo~ {2d) 
857, 1. 0. 860: 

"It is well established thnt a public 
officer claiminG compensation for 
official duti8s pOl'fm.~lJlGd must point 
out the statute authorizing such pny­
mont. State ox 1~o1. Dudor v. Hnolmm.nn, 
305 Mo. 342• 265 s. B. 532, 534; State 
ox re 1, Linn C OUJ:.l. ty v. Adam::~, 1?2 Lio. 
1, 7, 72 G. w. 655; Williams v. Chari• 
ton G oun ty, 85 Ivio • 645. 11 

'l'he same ru1o ls found in State ox rel. Troll v. Brown, 146 
ho. 401, 1. c. 406. 

Goctlon 13•111, H. ::; • Llo. 1039, sots out the feos to 
which a sheriff iu ontitlod. 

At coramon luw on.ch pa1•ty was :r.equlroc1 to pay for ser~ 
vi cos I'Ondel•od at the t imo ouch Dervicos, ns the 8horiff has 
performed ho1 ... e, were performed. Dy statute in this state, 
security for suoh costs is required to protoct tho foos of of~ 
ficors of tho court. ;:~actions 1401-1402, n.. S. :iiio. 1939. 

In r;tnte ox ro1. Da.lo Va Ash1Jrook, 40 Ho. App. 64, 
1. c. 66-67, in holding costs aro not paid stop hy step ns 
demands are JiltHle for services on tho officer, but accumulate 
ru.1.til tho litiGation is at an and, tllo court said: 

"Tho contention of tho dofondnnts on· 
this appeal is thnt, nftor tho party, 
in 1:'rhooo fnvm., a jude;mont in r~J/:tdorod, 
nclmowlod.c;es sn.tisfnctlon of it, it 
coxmot be the foundation of· an ox'lcU­
tion, ovo11. for the costs which aPe due 
th1J of:!.'icoro of tho coul"t. \a clo not 
take this view. At; oo,iFilOD lnw 11 tiga­
tion W0.3 not conducted on tho Cl.,odi t 
system, as vdth us, but tho plaintiff 
purchased his \'ll..,i t, nnd onch pn1•ty paid 
his costs stop by stop ns the services 
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wore procured ond ns tho causa rn"o­
ceedad. fl..t t;ho and of tho litic;ation 
the successful pnl"'ty :t•ocovorod his 
costs--that lsi tho costs which he 
had paid out • 'l~L10 idea of requil~inc 
the plaintiff to Give security for 
costs seems to have been to indenmify 
the defendant against tho costs to 
which he might be put by tho litiga­
tion, in caso it should turn· out to be 
urifoundod. Accordinely 1 tho lanr;ua~:~e 
of r.;uch a rule frequently was that the 
plaintiff be required to give security 
for the defendant's costs, Roberts v, 
Hoberts 1 6 llowl. 556; ./\.non. 1 l VIils • 
130. 

"But with us tho costs are not ordinarily 
paid step by step.- as encP. party defnands 
of the proper officer of the court the 
rendition of some pal"ticul9.r service; 
but they generall~T accumulate until the 
litigation is finally ond.ed, nnd then they 
are J:.'ecoverod nominally by tho successful 
pul'ty, but really by tho of:Clcm: of the 
court to whom they are due. '-L'rail v. 
::.~omor•vlllo, 22 J.:Io. App. 308, 312. VJe still 
1wop up the ancient form, oo fnr thn t, 
according to the judgment entry~ tho costs 
aJ:.'O l'ucovel"Od by the succesoful party, and 
tho oxecution runs in tho smne vmy, so as 
to conform to the judgment; but they are 

.nover, in fnct, collectoL1 by hlra, nor paid 
over to him. According to a USH[}3 v:hlch, 
it is bellovod, has o.:dstoc1 f'rom tlw founda­
tion of OUl" judicial sys tom, tlle name of 
tho succosr;ful ?_:mrty io thus usod in the 
judgment and exocu tion ns tho pEE's on in 
whoso behalf tho costs are rocovored and 
collected, but tho :eeal bonoficiarios are 
tho officcn:>~J of tho cou:et. to whom tho-:l are 
due. 'l'hin usnc;o ho.s acGuirod tho for co of 
law. The of.L'icox•s of thiJ com,t and tho wit­
nosooe ar'o so entirely tho NH11 bonoficial"ies 
that they can maintain a.n action in thoir 
own names for tho breach of Stn undertaking 
given for the security of costs in o. litiga­
tion. Garrott v. Cramer, 14 I/fo. App. 401. 
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The party in whoso nrune tho costs are 
recovered is, in respect of them, at 
most, n trustee of a dr~r trust--so dry 
that he is not allowed to ho.ndlo any of. 
the tx'ust fund. His l1LU!18 in tho jude-
men t end execution is n mora nalcod nrune 
of rocol"d. ··1.'ho use of it by the officers 
of tho c ouJ:.'t, in socul"inc; their duos, 
saddles him. with no 1~espons ibili ty and 
endangers his i."ights in no way. As this 
pOl"tion of tho judgment nominally rocovol'Od 
by him belongs to others, o.nd not to him, 
he cannot satisfy 1 t, or bal'gain it o:way 
with tho other party to the record \'Ji thout 
their consent. He can waive his mv-n l'ights, 
but ho cannot waivo the J:>ights of others." 

'J:lhe St. Louis ·court of' Appeals in Allan ':Crail v, 
\i illirun Sorr101··villo; Arba N. Crane, Appellant, 22 Mo • App • 308, 
1, c. 310~314, loaves no do~bt as to tho law in this state 
roc;al'ding the time an officer of tho court shnll l"ocoive 11 foe 
fol' sorvicos rondorod. It holds, in n lengthy opinion, that 
ho is not entitled to hie foo until tho litigntion is nt Bn 
end. Tho court said: 

"Tho cmostion is, whether i:n this state' 
a referoc hns tho po'l.IOr to withhold hh; 
report. as o. security for the po:yyaent of 
his compensation. vre · e.ro of opLdon that 
he hns not. An examination of tho stat­
utos l'olat:tng''to ro:reroes (i{ev. Stat., 
sects. 3605, 3626), shows that ho is, f6r 
·tho purposes of tho particular• co.se, and 
within tho scopo of' tho o:edor of l'oferonce, 
o. judictnl of~'icer of the coul·t clothed 
wlth large povJOl's. .u:;- section 3626, no­
vised .stn tntes, hu silall, in tho n1)sence 
of any special 0.[3l"'oement, 1•ocolve such 
compens[l.tion for hin sm:•vico~; as the court, 
in which the cn.oo is pending, may allow, 
not oxcoodinr-c: ton dollars })01' day. ;-':he 
statuto doon not in tel"'nts sa~r tJ:mt such 
allowance shall f·)o ta..··wd as costs, but the 
inference is irresistible that it is to be 

·so taxed, ond sucll has nlways boon tho 
prD.ctice, in tho ubnenco oi' spacial stlpu-:­
lations to tho contrnry. By section 986, 
Hovisod :.:~tatutos, 'if, nt any time after 



• .c.. \(\ 

,. 
, ; 

• Han. David 

l 

~) 
-< 

i 
' 

E. Impey -5- Octobor 22, 1946 

I 

tho c ommencomon 'G of nn-:r suit by o. ros i­
dent of this state, he shall become non­
resident, or in any cnoe tho court chall 
be satisfied that any plaintiff is unable 
to pay the costs of suit, or that ho is 
so unsettled as to endanger the officers 
of the court vlith respect to thoil"' logal 
demands , the court shall, on motion of 
the defendant, or any officer of the court, 
rulo the plaintiff on or before the day 
in such rule named, to give security for 
the payment of tho coots in nuch suit.• 
ru1d if the plaintiff fails to eivo secur­
ity, the court may dismiss the suit. V1e 
are of opinion tha.t a referee is on officer 
of tho court w1 thin the rneon ing of this 
last statuto, and that he may, in oase the 
payment of his compensation is endangered, 
0.8 therein provided, procure a rule on the 

'plaintiff to cive security for tho costs, 
whicll will protect him in tho po:~rmont of 
his compensation, whatever the ultimate 
tei'milntion of the suit may bo. It is 
forcibly arguod m1 behalf of tho appollBnt 
that this statuto ouc;ht not to be held to 
apply to rofol"'Oos, because it vioulcl be un­
soomlil for a judicial of:i:'ico!' of a coul"t, 
who. must decide a pondinc; controvorsy be­
tween tho l?artios, to bring himself into a 
state of antagonism nith the plrtintiff, by 
i110Vin[; o.gains t him for a rule to c;i vo soc ur­
i ty fo;:> tho costs. Tho flTIS\'!Ol' to this is 
that i·t is ontl:L"'oly a mo.ttor of choice with 
a member of tho bar, to VJhom n crmr~e is 1''8-
fo:t•rod, whethox• h.o will n.ccopt tho ofi'ice 
of roforoo or not. He is not, liko tho por­
mru!.ont of ricol'S of tho cotwt, obliged to per ... 
fo1•m col'tain p:ro;:w:e:lboc1 dntios foi' nhom.so­
ovol" olw.ll cull upon him to po:eform them; 
uut ho mo:y o.ccupt tllo offico o:t' cloclino it, 
o:,ld he ua0· f~ ti'ouoquon tl;;· accept it l.tpon tex•ms • 
T)Q •"•!"'~-~ ·;).,·:"Q-"-) n'•(•Q'()~··l''!'-,o l.L ·;·'"' 1.,l.1J.."·n··, tl1at .l- ~ A.· ::.~s; , U.!. 1..... u.v ~ ..!:. u ...... 0 u, -· '-J .. _, ...... ,~. t_J •. 

tho }_)laintif.~ .shall ~;lvo f:locurit;y for tho 
co:Jts, m• :t~oquil'o th.nt tho LX1Pticw ~1hnll, by 
8tipul:~~.:;loi·J., ol' othel'Wise, pPopol'ly socure 
the pr::1yment of -h.ic componso.tlon. 

\ 
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11 It seems to ·lw.ve boon tho practice in 
the Enc;lish couPto of common law to 
allow an· al'•bi trato1~ to rofuso the ;~mbli­
ca tion of his awarc1 until his chm•ges 
are paid. Musselbrook v.·.Uunkin, 9 Bing, 
605; McArthur v. Campbell, 5 BnF.a. & Ad, 
518. ~rha supreme court of New York in 
1848, citing these and other Bnclish de ... 
cisions to the sumo effect, hold that this 
was the law, Ott v, Sch.roeppel, 3 Darb, 
56 1 62, Decisions of the supreme court 
of 1,; ow York huve extended this l"ule to 
referees, and, as late as tho year 1880, 
it was stated in the court of appeals of 
that state by Hapallo, J,, arguendo, that 
a referee undoubtedly is not bound to 
part VTith h!s report without the payment 
of his lee;al .fees, Geib v • Toppinc;, 83 
N. Y, 46, It was s6 held in Little v, 
L:;nch {1 How, Pr, N, ~. 95), decided by 
the supreme court of Now York in 1885 • 
It is also to be obsol'Ved that tho stat­
uto of Now York provides in express 
terms for tho ta...\:ation of the compensation 
of referees as costs, 3 Hov. Ste.t., N, Y, 
1875,.533. 

11 But tho prnctico touchinc the payment of 
costs in legal proceedines in this state 
sooms to have dopru"teCL very materially 
f'l"Om tho practice of the EnGlish courts of 

. common law; ond dlf'foront principles pro­
vail in this stato touching tho subject of 
costs fron those which prova-11 i..n 1·; ew Yorlc, 
By the o.ncio11t practice in J.::nr~lnnd v:ri ts 
woro purchased, und each part~r sooms at 
ovary stop ~1 a prococdinc to have paid the 
foes of tho officers of tho court for their 
sorvicos~ as fast as such services were 
ronclol'ocl. Indood, tho idoa of l'oquiring 
tho plaintiff to civo security for costs 
sooms to ho.vo boon to indo1m:1if"Jr tho cloi'ond­
ant acainst tho costs to Vlhich he might be 
put by the litigation in cnso it EJhould 
turn out to be unfounded.. Accordingly, the 
ln.rJ.cunge of :.:;uch e. rulo f:..'oquontly tmn that 
tho plaj_n tiff bo l''oquil•od to gi vo secul'i t';il 
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for the defendant's costs. Hoberts v, 
lloberts, 6 Dovrl. P, C, 556; Anon, 1 
~ils. 130, It doos not soohl to havo 
been 0. p!::l.l"t of tho idea requiring secur-
ity for costs, that the plaintiff should 
bo required to Ci VG BCCUl"i t~;- for Jlis 
m•m costs, oince he was obliged to pay 
the ministerial officePs of the cou1•t for 
their sel'Vicos, step by step, as the cause 
pl"ocooo.od. IIonce, when the cauoo had 
finally pro.c;rossod to a judQ.aent, so much 
of the judQnont as related to costs re-
cited that tho plaintiff (o1• the do.f:onc1ant) 
roc over his costs, tho t!wor;y- boinr; that 
each party had paid his ovm costs as they 
accrued, ar1d that tho successful party v:as 
entitled to l"ecovor froril tho othor party 
such costs as he had paid, Our entries of 
judc;ments prosorvo the snme ancient form, 
although tho co:Jts aro in fo.ct collected 
for the bor1ofit of' tho of:;~iccn's of tho 
cour'i;; ·in nhono favor thoy (tJ:'G taxod 11 ru1d 
nro no~or pnid to the suceocsf'ul party, 
except in oxcoptionnl co.sas whoro he rany 
have paid them, . nnd mo.y 1)0 en ti tlod to 
x•ecovor them. i\s litir,ntlon seems to have 
been thus Conc:i.UC tad in. tho i':nr;lish COlJ.l.,tS 

upon nhat may bo tm.YJ10c1 a. ~ hasls, in ... 
stead of v.pon a cPodit basin, ns wlth us, 
no statute oxists in that country, so fnr 
as we know, similar to our statuto (Rov, 
Stat., sect~ 986), nllowinc tho ministerial 
officors of tho court to movo against the 
plaintiff 1n a pending suit for oocur:lty 
for thoil., foos:. Such boinc; tho impo:;:otant 
difference between the I~clish practice ns 
to costs and ou,:• pPactice, the decision of 
the :::nc:;lish courts, upholdinc tho practice 
af arbitrators in rofusinc; to publish their 
awards until their cho.rc;es should be paid, 
would soem to have no application to the ca.ao 
of rofornos tmdor our sys tom. 'l'ho lonPned 
cmmsel fm• tho appellant, in citinc; to us 
the Now York decisions already roforrod to, 
hn vo pointed out thH t, under• tho Now York 
statute, tho foos of roforoos aro taxable. 
as costs in the case; o.:r1cl. such tmdoubtodly 
is tho rulo 1 though not oxpros[~Gd in torms 
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tmdor oUI' statuto. Dut they huvo not 
shown us that thoro is in No1J1r York such 
a statute as nection 986 of our Hovisod 
Statutes, allo~inc tho officers of tho 
court to protect thonselvos by moving 
ac;e.ins t the plaint iff for s ocuri t~r for 
their foes, Wo hnve not. boon Rblo to cl:ls ... 
cover tho existence of such a statute in 
New York, ond tho e.bsence of it mat>ks a 
very important distinction, applicable to 
tho question before us, betwoer1. tho ln.w 
of costs in thn-L; stato nnd in this. 

1945 

Another vei'Y impol'tant diotin~tion was 
advei:~ted to in tho opinion oi' this c oux>t 1 
rocontl-:I deli vo:eod in the c uso oi' ~mhor•ts 
v, Nelson (ante, P• 30), numoly, that in 
New York an nttornoy ho.s a lion upon the 
judc;ment of his client for his foes, where­
as, no such lion is allowed h1 this state, 

nupon tho whole, \'W aro oi' opinion that a 
referee in this state is in no better posi­
tion in r<.Jspect of hio costs than any othe:t> 
officoP of tho c Oll:t'-G. He is on titled to the 
sru:ne romudieo which are accmx1od to them, 
anci_ hus the further ad.vnn to.go ovor than1 of 
beins ablo to protect himsolf, by declining 
tho Peforonco, or by requirinG tho partios, 
o.s a cow:lition oJ.' hiu entering upon tho dis .. 
cha.r~e of its. duties, to s ccuro tho po:yr11ent 
of his compensation. The l"D.le which is here 
invoked, although not oo stated in tho printed 
nrguraento submitted to us, amounts, really 
to this, that a referee oucht to have an nrti­
zans lien upon what he produces to secu1•a the 
pa~ment of his labor in producing it. If a 
rofereo ought to have such a lien, we see no 
reason why a sheriff or clerk ouGht not to 
have the same lien. But if a clerk should 
withb.old a VTrit or I'ofuse to drnft the entry 
of n judonen t; or lf a sheriff should l'efuse 
to ox0cute a writ m' to serve a subpoena, 
until his i'oo should be paid, such conduct 
would be justly re3ardod as illegal and op­
pressive. Tho duties discharged by a reforoo 
o.x•e analogous to thooe discharged by a jury; 
but what would be thought if a jury in a 
court of rocor•d, should come into court with 

~) 
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a sealed vo1.,dic t and announce to the 
court that they wero x•ondy to delivor 
1 t when,ever the pEU"tios paid to the 
jwors their per diem? 

"It seems unnecessary to prolong this 
argument, The system of paying costs 
in advance, or step by step, to the 
officers of the court, has never obtained 
in this state as in England, but in lieu 
of this the statute has confer:r•ed upon 
such officers the power to require secur­
ity for their costs, as alren.dy pointed 
out, They may hnve this security; but, 
nevertheless, except where interlocutory · 
orders awarding costs are made, they must, 
as a general rule, wait for their payment· 
until the final determination of the suit~ 
It results from these views, that we are 
of opinion that the circuit court was 
rirpt in rulinG tho referee to file his 
report before the payment of his compensa­
tion, which had bo.en fixed by tho court." 

1Ni th the ft1.cts standinc; as. they do in your proposition 
it appears that no judgment has been entorod one way or the 
othor roc;nPd:l.ng tho alleged insane pe11 son rofei•red to in your 
lottor. 

Section 9339, H. S. r.lo. 1939, states: 

"If, aftc3r such oxaminntion, the court, 
or tho jury, if one shall have been 
employed, shall be satisfied of the 
truth of tho facts set forth in tho 
statement, tho court shall cause a suit­
able order to be ontorod of ::,;•ocord, upon 
tho:l.r own decision, o1•, whore tho verdict 
of tho jury has boon renderod, upon the 
verdict. And such order shall further 
sot forth that the person·found to be in­
sane is a fit subject to be son t to a 
state hospital (naming tho particular 
hospital), to_undore:o treatment therein; 
and shall further require tho medical 
vii tness fol•thwi th to make out such a 
dotailod history of the case as is re­
quired by section 9332; ""and, also, that 
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the coats of this examination be pnid 
out of the treasury of tho county; and, 
also, that the clerk of tho court foi'th­
·wi th forward a cortif iod copy of said 
order of court to the superintendent of 
the hospital, accompanying the same with 
a request of afuaission of the person found 
to be insan.e to tho hospital." 

The case of In ra Moynihan, 62 s. w. (2d) 410, 332 
Mo. 1022, holds in brief that under this statute a pi~ol:tm.ina.ry 
order for the temporary confinement of an alleged insane person 
is not a valid final adjudication of the fnct of insanity, but 
the statutory hearine,.mua t still be had. 

Ooncl'l.:l.sion 

Therefore, in view"of tho foregoinG authorities, it 
is the opinion of this depal~tmont that the sheriff is not on­
titled to his foe for services rendered until a valid final 
adjudication of tho fact of insanity is had. 

J. E. TAYLOH 
Attorney Gonoral 
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Hospoctfully submitted, 

J • M.t\.h TI:N ANDEHS ON 
Assistant Attorney Gonoral 
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