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ilonnorabls David ., Impey
Progecuting Attorney
Toxas County
Houston, lissourl

i

hes Ghoriff's fees in Senlty
Casos bafore County Court

Dear Sirs

The ittorney Genoral acknowledges rocelpt of
your letter of rocont date rogquosting the opinlon of this
department. Your lottor reoads as Tfollows:

"I will appraclate your opinion as o
whotheor or not the uhOPlfL is ontltled
to paynent by the County for his facs
and nileage in executinp an opdaer for
the qpnfohenslon of an alleged insane
porson and gsorvice of notice of hear-
Ing and suovpoonas iscuod by the County
Clerk vihere the allepged lnsanc nerson
was talkon Into custody by tho Hhorlff
and by him roleased to mombers of her
family at the dirsctlion ox uugqnstion
of the presidins judge of tho County
Court and on the date of hoearing they
vaportod that ashe had fled and could
not he produced. It micht be statod
that Texas County has no proper placo
for theo detention of women priisoners
chargod with crime or Insanlty and the
procedure of OlGJJ ap this woman to
tho custody of hor hrothe ere was aetu-
atod by thosc couditlons,."
Accordlng to your corveshondonco there has never
boen an sodjudicatlon with regnard to the porson alloged to be
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insane, It 1s a well ostablishod rule that before an officor
ls ontlitled to compensation, he must ba able to put his finger
on the statute authorizing such compensation., A statement of
this rule 1s found in Wodaway County v, Kldder, 129 &. Wy (2d)
887, 1. o. 860}

"It 18 well establishod that a publlc
officoar clalming compensatlon for
official dutles porformed muat point
out the statute authorizing such pay-
nent. State ox rol, Budor v. lackmann,
306 Mo. 342, 265 3. ¥V, b32, 534; Htate
ex rel, Linn County v. Adams, 172 llo.
1, 7, 72 &, Vi, 65b; Willlams v, Charli~
ton County, 85 lios 645,"

The sams rule ls found in Jtate ex rel. Troll v. Brown, 146
10 401, l. c. 406,

Sectlon 13411, ii. . los 1039, sots out the fees to
which 8 sherlff 1lg ontitlod,

At common law cach party was raqulrad to pay for ser-
vices ronderad abt tho tlme cuch services, as the sheriff has
performed hereo, were performod. Dy statute in this state,
sacurity for such costs 1ic requlred to protect the fees of of-
flcors of ths court. Sectlons 1401-1402, . S. lo. 19539,

In Stete ax rel. Dale v. Ashbrook, 40 io. App. 64,
l. ¢c. 66-67, in holding costy are not pald sbep hy atep as
demands are made Tor services on the officer, bubt accumulate
until theo litigation 1s at an ond, the court sald:

"The contontion of the defondants on-
thls appoal ia that, after tho party,
in whose favor a Judgment is rendered,
acimowlodgoes satlisfactlion of it, it
cennot be the Toundatlon of an oxocu~
tlon, ovon for tha costs which are due
the olicors of the court. e do not
bake this view., AV common law llitlga-
tloa wos not conducted on the crodilt
system, as with us, but tho plaintiff
purchased his writ, and onch party pald
his costs stop by step as the scrvices

ke
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woere procurod and as tho cause pro-
coeded., At tho ond of the litigation
the successful party recovered his
costs==that 1s; the costs which he

had paid out. The 1dea of requiring
the plaintiff to give security for
costs seoms to have boan to lndemmify
the defendant agalnst tho costa to
which he might be put by tho litiga=-
tion, incaso 1t should turn out to be
unfounded. Accordingly, the lanpuage
of such a rule froquently was that the
plaintlff be required to glve securlty
for the defendant's costa, Hoborts v,
Loberts, 6 I'owl, 556; Anon., 1 ¥Wils,
130,

" "But with us the costs are not ordinarily
pald step by step, as sach party demands

of the'propor officor of the court the
rondition of some particular service;

but they generally accumulate until the
litigation is finally onded, and then they
are recovored nominally by tho successful
party, but really by the ofilcor of the
court to whom they are due, Yrall v,
vomorville, 22 Hos App. 308, 312, Ve still
keep up the anclent form, so far that,
according to the jJjudgment entry, tho costs
aro rocoverod by the succesaful party, and
the oxecution runs in the some way, so as

to conform to tho judgment; but thoy are
never, in faect, collectod by him, nor pald
over to him. . According to a ussape which,

it is belioved, has oxisted from the founda-
tlon of our judlcial system, tiho namo of

tho successful narty ls thus used in the
Judgment and exocublon as the pevson in
whose behalf tho costs are rocovered and
collectod, hut tho real boneflclarios are
the Oxficlv“ of tho court to whom they are
due. Thils usarco has qcﬂuirod the force of
law, The officors of tha court and tho wit-
nogsos are so ontlrely the real bhonoflcilaries
that they can maintaln an actlion in thelr
own namos for tho breach of an undertaling
glven for the socurity of costs in a litiga-
tion. CGarrott v. Cramer, 14 lio. Appe. 401,
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The party in whoso nome the costs are
recovered 1ls, In rospect of them, at

most, & trustoe of a dry trust--so dry

that he is not allowed to handle any of.
the trust fund, iis nome In tho Judg-

ment end executlon is a mere naked name

of rocord. <+“he use of 1t by the offlcors
of the court, in socuring thelr duses,
saddles hinm with no responsibility and
endangors hils rights Iin no way. As this
portlon of the judgment nominally recovered
by him belongs to others, and not to him,
ne cannot satisfy 1t, or bargaln iltaway
wilth the othor party to the rocord without
thelr cunsent, Ile can walve hls own rights,
but heo cannot walve the rights of others,"

The 8t. Louls Court of Appeals in Allen Trail v,
Willlam Somerville; Arba Ne. Crane, Appollant, 22 Mo. App. 308,
"1, c. 3L0~314, leaves no doubt as to tho law In thls state
rogarding the time an officor of the court shall rocolve a foe
for sorvlices renderod. It holds, in a longthy opinion, that
he 18 not entiltled to his feeo until the litigntlon 1s ot an
onde The court said:

"The question ig, whether in thlsg state’

o veferoe hng tha nower to withhold his
report as o securlty for the payment of
hisg compensantion. We are of opinlon that
he has not., 4n oxaminatlion of tho stat-
utos rolating to roferoes (ilev. Stat.,
sects., 5605, 3626), shows that he 1s, for
‘the purposos of tho partlculer case, and
wlthin tho scopo of the ordor of roferonce,
a Judicial offiger of the court clobhed
with large powers, <~y section 3626, Re-
vised Statutes, he shall, In the absence
of any speclal agroement, rceceilve such
compengation for his sorvicos as the court,
in which the cngo 1s pending, may allow,
not exceoding ton dollars nor day. ‘he
statute does not In terms say that such
allowance shall ho taxed as costs, but the
inforonce 1s irreslstible that it 1s to be
“so taxed, and such has nlways been tho
practlce, in tho absonco of spoclal stlpu-
lations to tho contrary, By sectlon 286,
llevisod Statutes, '1f, at any time after
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thie comencomoent of any sult by a resi-

dent of this state, he shall become non=
rasident, or in any case the court shall

be satisfied that any plalintiff is unable

to pay the costs of sult, or that he 1is

so unseltled as to ondanger the officera

of the court with respect to thelr logal
demanda, the court shall, on motlon of

the defendant, or any offlcor of the court,
rule the plalntiff on or before the day

In such rule named, to give sscurlty for

the payment of the cocts in such sult,!

and Lf the plaintiff falls to glvo soecur-
ity, the court may dlsmlss the sult, Ve

are of opinlon that a referse is an officar
of the court within the meanling of this

last statute, and that he may, In ease the
payment of his compensatlion 1s endangered,
ac therein provided, procure a rule on the
‘plaintiff to gilve securlty for the costs,
whicl: will protect him in the paymoent of

his compensation, whatever the ultimate
tormiration of the sult may be, It 1s
forelbly arguod on bohalll of tho appollant
that this sbatuteo ought not to be held to
apply to roferescs, because 1t would be un=
socnly for a Judiclal officar of a court,
who nmust declde a ponding controversy he=
tween tho partlos, to bring himsolfl Into a
state of antagonism with the pleintiff, by
aoving against him for & rule to glve socur-
ity for theo costs. Tho snswer to this 1s
that 1% is entirely a mottor of cholce wilth
a momber of tho bar, to whom a cause 1s ro-
forrad, whether heo will accent the office

off referoo or not. lo i8 not, 1liko tho poer-
maneont officors of thoe court, obliged to por-
form certaln proescribed dutles Tor whomsow-
over shall call upon him to perform them;
vut he wmay accoept tho ofiflce or docline 1t,
and he wmay suvscquently accept 1t upon terms,
e may) bhofore accoptling 1%, requlroe that
tho pnlalatif’ shall ;ilve socurity for tho
couts, or rgquire that the partlss shall, by
atipulation, or otherwlse, propsrly saocure
the payment of hle componsatlon.

!
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"1t seems to have been the practice in

the Engllish courts ol common law to

ellow an arbitrator to refuse the nubpll-
catlon of his award untlil hils charges '
are pald, HNusselbrook v. Yunkin, 9 Blag,
6053 McArthur v, Campbell, 5 Darn, & Ad,.
518, The supreme court of New York in
1848, citing these and other linglish de~-
clslons to the same effect, held that this
was the law, Ott v, Schroeppel, 3 Darb,
56, 62, Docisions of the supreme court

of Now York have extendsed this rule to
referves, and, as late as tho year 1830,
it was stated In the court of appsals of
that state by Rapallo, J,, arguendo, that
a referee undoubtedly 1s not bound to
part with his roport without the payment
of hils legal fees, Golb v, Topping, 83
Ne Yo 46, It was 80 held in Little v,
Lyneh (1 How, Pr, N, S, 95), declded by
the supreme court of New York In 18856,

It is also to be obsorved that the stat-
ute of Now York provides In express

terms for the taxation of the compensation
of referees as costs, 3 Hov, Stot,, W, ¥,
1875, 533,

"But the practice touching the payment of
costs In legal proceedings in thils stato
soems to have doparted very matorially
from the practlice of the lingllsh courts of
~common law; and difforent princlples pre-
vall in thls stato touchling tho subject of
costs fron those which provail in New York,
By the ancient practice in Ingland wrlts
wore purchased, and cach party sooms at
overy stop In a prococdling to have pald the
foos of tho ofificers of tho covrt for thelr
sorvices, as fast as such sorvices were
rendorod, Indood, tho idea of requiring
the plaintlf{ to glvo securlty for costs
sooms to heve boon to indemmifly the deiond-
ant agalnst the costs to whlch ho might ve
put by the litigation in casoe 1t should
turm out to be unfounded. fccordingly, the
language of such & rule frequently was that
tho plaintiff be required to give securlity
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for the defendant's costs, RHoberts v,
Iloberts, 6 Dowl, P. C, 556; Anon, 1

Wilg, 130, It doos not soem to have

bean a part of the 1ldea requiring secur-
1ty for costs, that the plaintiff should
be requlred to give sccurity for his

ovmn costs, slince ho was obTi sod to pay

the minlaterial officers of uhe court for
thelr servicos, step by step, as the cause
prococded, Ilence, when the cause had
finally progressad to a judgment, so much
of the judgment as related to costs re-
clted that the plaintilff (or the dofendant)
rocover his costs, the theory being that
aach party had pald hig own costs as they
accrued, and that tho successful party vas
ontitled to recover from tho othor party
such costs as he had pald. Our oentries of
Judpments preserve thoe scme anciont form,
although tho coste aro in fact collactod
for the berioflt of the oifflcers of the
court In wvhosc Tavor thoy are faxod, and
are neyor pald to the asuccocslful party,
excopt in oxcoptlonal casses whoro ho may
have paid them, and may ho entltled to
recover them. &8 litigation seeoms to have
been thus conouc ed In the Unglish courts
upon vhat may bo temmeod a cagh basis, in-
stoad of wvpon a crodlt basls, as wlth us,

| no statute oxists in that country, so far

* ag wo know, similar to our statuto (Rev,
Stat., sect. 986), allowin“ the ninistorial
officors of the court to move against the
plaintiff in a ponding sult for socurity
for thoir foes:n Such Uoing tho 1important
differenco betwoon the Inglish practlce as
to costs and ovys practlece, the decision of
the inglish courts, upholdings tho practice
of arbltrators in rofusing to publish thelr
awards until thelr charges should be pald,
would soom to have no apvlicatlion to the case
o rofarces undor our sy°tom. i 'he learnad
comnsel for tho appellant, in citlng to us
the New York doclslons already reforrod to,
have pointed out tThat, undor tho How York
statute, the fecs of roforoos aro taxable
as costs In the case; and such undoubtodly
1s the rulo, though no'r exprosced in terms
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under our statute. But they have not
ghiown us that thoro la in Now York such
a statute as sectlon 986 of our Hovised
Statutes, allowing the offlcars of the
court to protect themselves by moving
azalnst the plaintiJf for °ecuritw for
their foes, Wo have not. beon able to dis-
cover the oxlatenco of such a statute in
New Vorl, and the absence of 1t marks a
very lmportant distinetlion, applicable to
the questlon before us, betwoen the law
of costs in that state and in this,
Another very Ilmportant cdistinctlon was
adverted to 1n thoe opinion of thls court,
rocently delivored in the case ol .Loovorts
v, liolson {ante, p. 80), namely, that in
New York an attorney has a lien upon the
Judgment of hils client for his foes, whore-
ag, no such lien 1s allowed in this stata,

YUpon the whole, we ars oif oplnion that a
roferce in thic state is in no bettor posi=~
tlon 1In rospect of hle costs than any other
officor of tho court. o is oatitled to the
same remedles wiilclhh are accorded to them,

and hasg the fuvrther advantapo ovor them of
‘beling ablo to protect himsolf, by declining
the relferunce, ov Ly requiring the partlos,
a8 a conditlon oif hils entering upon tho dis-
charge of its . dutles, to securc the payment
of hils compensations The rule which 1s here
invoked, although not so stated in the printed
argunents submitted to us, amounts, feally

to this, that a referee ought to have an arti-
zans lien upon what he produces to sscure the
payment of his labor in producing it. If a
refereo ought to have such a llen, we see no
reason why a sheriff or clerk ought not to
have the same llen. Dut 1f a clerk should
withhold a writ or rofuse to draft the entry
of a judgment, or if a sheriff ghould rofuse
to oxoecute a writ or to serve a subpoena,
until his foee should be paild, such conduct
would be justly regarded as 1llegal and op-
prossilve, Tho duties discharged by a reiferoco
are analogous to those dilscharged bv a jury;
but what would he thought if a jury 1In a
court of rocord, should come Into court with
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a sealed vordict and announce to the
court that thoy were ready to dellver
it whenever the parties pald to the
jurors their por dlom? ,

"It seems unnocessary to prolong this
argument, The system of paying costs

In advance, or step by step, to the
offlcers of the ocourt, has noever obtained
in this state as in Ingland, but in lieu
of thls the statute haa conferred upon
such officers the power to requirec secur-
1ty for thelr costs, as already polnted
oute They may have thls sceurlty; but,
nevertheless, éxcept where 1nterlooutory :
orders awarding costs are made, they must,
as & general rule, walt for their paymont’
untill the final determlnation of the sult,
It rosults from these vlews, that we are
of opinion that the circult court was
right in ruling tho referee to file his
report before tho payment of his compensa-
tion, which had boen fixed by tho court,"

Vilth the facts standing as they do In your proposition
1t appears that no judgment has been entored one way or the
other reogarding tho alleged insane person referred to in your
lattor,.

Saction 9339, R. S. llo. 1939, states:

"If, after such oxaminatlion, the court,
or the Jury, if one shall have been
omployed, shall be satisfled of the

truth of the facts sot forth in the
statement, the court shall cause a sult-
ableo order to bo ontored of rocord, upon
tholir own decision, owx, where the verdict
of tho jury has boon renderod, upon the
verdict. And such order shall further
sot forth that the person found to he ine
gsane 1s a it subject to be sont to a
state hospital (naming the particular
hospital), to undergo treatment therein;
and shall further require tho modical
wltness forthwith to make out such a
detallsd hilstory of the case as 18 ro-
quired by sectlon 9332; -and, also, that
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the coats of thils examlnation be pald -

out of the treasury of the county; and, »
also, that the clerk of the court forth=-

with forward a cortlficd copy of sald

ordaer of court to the suporintendent of

the hospltal, accompanying the same with

a request of admlsslon of the person found

to be insanoe to the hospital."

The case of In re Moynilhan, 62 S. W, (24) 410, 332
iio, 1022, holds in brief that under this statute a proliminary
order for the temporary confinement of an alloged insane porson
18 not a valld finel adjudication of the fact of 1nsanlty, but
tho statutory hearing. must still be had,

- Conelusion

Theraefore, in view’of tho foregolng authoritles, 1i¢
1s the opinion of thils depertmont that the sheriff is not on-
tltled to hls foe for sorvices rondered until a valld final
adjudicatlion of tho fact of insanitx 1s had,

flospectfully submitted,

J. MASTIH ANDIRSON
Asglatant Attorney Genereal

APPHOVED

Je . TAYLOR
Attornoy Goneral
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