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- MISSCURI REAL RSTATE . ' RPN
COMMISSION; | ( Power to issue license, minor._

FILED

August 10, 1945 | 6[ /

Missourlil Real listate Commission
282 kMonroe Street
Jefferson City, bissouri

Atfention: lir. John W. Hobbs, Secrétary
-Gentlenen:

Reference is made to your letter dated July 6, 1945,
requesting an official opinion of this offide, and reaaing
as follow3j

"The liissouri Real f&state Commission re-
quests an opinion from your office on the
following:

" "Under the Misgsourl Real listate License
Law can the Commission issue a license to
an eighteen year old boy applicant for a
3alesman's license, working ior a licensed
Broker?

"The Commission desires to be informed if
it can license a minor under the present
license law."

, The definition of "real estate broker" is found in Sec-
tion 3 of the aet creating the Missourl Real Estate Commis-
sion and sppears in Laws of 1941, page 425. Gald Section 3
reads, in part, as follows:

"4 real estate broker is any person, co-
partnership association or corporation,
foreign or domestic, who advertises, claims
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to be or holds himself out to the public
as a LICENSED real estate broker or deal-
er and who for a compensation or valuable
congideration, as a whole or partlal voca-
tion, sells or oifers for sale, buys or
offers to buy, exchanges or olfers to ex-
change the real estate of others; or who
leages or oifers to lease, rent or offers
Tor rent the real estate of others; or who
loans money for others or oifers to nego-
tiate a loan secured or to be secured by a
deed of trust or mortgage on real property."

A further definition of the term "real estute salesman"
appears in the same section. Such definition reads as fol-.
lows! ‘

"A real estate salesman, within the mean-
ing of this act, is any person, who for a
compensation, or valuable consideratlion be~
comes assoclated, either directly or in-
directly with a real estate broker to do any
of the things above mentloned, as a whole or
partlal vocation."

The requirements imposed upon persons seeking to be 1li-
censed as either real estate brokers or real estate salesmen
appear in Section 7 of the act found in Laws of 1941, at page
427, which reads as follows: .

"A license shall be granted only to persons
who bear, and to corporations or assocla-
tions whose officers. bear, a good reputation
for honesty, integrity, falr dealing, and who
‘are competent to trunsact the business of a
real estate broker or a real estate salesman
in such manner as to saleguard the interests
of persons whom they represent.,"

It is apparent from the foregolng that the requlrements
are directed solely to two quulifications: First, that the
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applicant for the license be a person bearing a good reputa—
tion for honesty, integrity and fair &ealing, aﬂd, second,
that such applicunt be a person who is competont to transact
the business of a real estate broker or a real estate males-
man in such manner ag to salfezuard the interests ol persons
whom he represents, »

While unquest¢onubly a minor could meet the first re-
quirement witi respect to procurin;; a license, yet such
minority, we belleve, would becoiue of parauiount concern in
determin{n his "competency."

"Competent" is Qefined in Words und Phrases, Porm, kd.,
page 297, as follows: :

"Thg word 'competent' means answering to
all reguirements; adeguate; sulficient,
suitable; capable, legally gquallfied; Titv."

Under the law of Missourl, a person is a ilnor until have
lng reached the age of twenty-one years, We yuote, in part,
from Section 374, R, 3, Mo, 1939:

"All persons of the age of twenty-one
years shall be considered of full age for
all purpoges, oxcept as otherwise pro-
vided by law, und until that age is at-
tained, they shall be consldered minors:

The gcnerul‘ ulé with reapect to the rights of minors to
hold public office is stated in él Co Ju, In;ants, page 1004,
as Tollowst ‘

"iat common law infunts are ellgible to of--
ifices which are minlsterial in thelr char-
racter and call for the exercise of skill
and diligence only; bubt tlhey are not eli-
5ible to offices which are Judleial or con=-
cern the administration of justice, nor
should offices imposing duties to the prop-
er digcharge of which judgment, discretion
and experience are necesgsary be intrusted
to infants,." .




Mo, Real Lstate Com, =L . August 10, 1948

We believe that the duties which are imposed upon a
real estate broker or real cestate salesman are such that
posgibly would entail the exercige of Judgment and disere-
tion which necessarily could arise only from past experience,
thereby coming within the last guoted e¢lause of the rule as
stated supra,

In the exercise of its discretion in granting or re~
fuslng licenses, the Missouri Real istate Commission must
necaessarlly be gulded by certain genoral rules applicable to
all boards or commlssions having the right to pass upon the
qualificatlions of persons geekling to exercise privileges.
Ong of such rules is this, found in 37 v. J,, Licenses, pase
240: ' ' :

"The power vested in the board or officer -
to grunt licensged upon the apvlicant com-
plying wlth tho preseribed conditions, un-
less mandatory in terms, carries with it,
elther expressly or impliedly, the power of |,
exerclsing, within the limits prescribed by
the act or ordinance, a reasonable discroetion
in granting or refusing licenses. But this
discretion must be exercised reasonably, and
not arbitrarily, and furthermore arbitrary
power in this reéspeet ordinarily cannot be
couferred on such board or officer, In ox-
ercigsing this discretion the bosrd or offi-
cers should congider all the clrcumstances
sainst, as well -as in favor of', granting
the license, and act in accordance with what
they believe to be in the interesat of ths
public safety or public welfare, and if for
good reasons they are satlsfled that the li-
ceunse ought not to be granted, they are jus=-
tified in refusing it."

We think that this general rule, as applied to the func-
tioning o. your particular board, would have the effect of per-
nltting the Missourl Real fstate Comuwigsion to make reasonable
reguirements us to past experience und to require the appli-
cant to show that he has sound business Judgment and discre-
tion, If, under such rules, a minor were unable to gualify, we
believe the Conmmission would be fully justified in refusing to
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grant him a license for failure to establlsh himself as a
"competent" person.

‘ Further, we direct your attention to the following ex-
cerpt from 43 C.J.3. "Iafants" page 162:

nE K% Howeven, it has been said that,
under the modern rule, thls classifioa-
tion is abandoned in favor of permitting
the infant, when he has become of age,
to dete:mine what contracts are, and
what are not, to his interest and liking,
The general rule, ignoring the distinetion
above made, 1s that, with certaln excep-
"tions, aes in thoe case of ocontraots for
necessaries, as discussed infre Sec. 78,
contraots authorized by law, and those
entered Into in the performance of a legal
_duty, and in some special cases of actual
"end eaotive fraud, the contracts of en in-
fant, whether exeocuted or exeoutory, are
voidable, and such contracts of an infant
are voldable at his election or option
after attainlng his majority, and not
void, in the absencse of a gtatute provi-
ding otherwige. In this connection it has
been said that one deals with an infant at
his peril, particularly when doing so with
knowledge of his lncapacity.

"The incapacity of an infent to bind hiwm-
self by contract is not removed by the

nere fact that he has no parent or guardian,
or by the fact that he ls employed and re-
celving hls wages from the employment. The
sapprovael by a parent of his infant chi7d's
contract does not validate it. * * L

Algo, the follcwing excerpt from 27 &m, Jur. *Infants"
_page 770: .

7

"The conbract of an infant for his perforn-
ance of labor or personal services 1s vold-
eble at his election. If he wishes, he may
refuae to perform, upon ths ground that he
is an infant, and his refusal does not
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render him liable in damages. On the
other hand, if the infant wisheg, he
may perform his part of the contract,
and in case of a breach by the other
party; a right of actlon upon the con-
tract arises.”

In view of the types of services to be performed by
real estate brokers or salesmen, we belleve the incapacity
of infancy to be such as to render a "minor" incompetent
within the meaning of Section 7, Laws of 1941, page 4&7.

We are persuaded to this view particularly by the innumer-
able controversies that could 80 easily arise between prin-
oipal and agent or employer and employee, when one of the
contracting parties is a minor,

QONCLUSICN

In the premiges, we are of the opinion that the Miasouri
Real Estete Commission cannot issue a licenae to a minor asg
a real estate broksr or real estate salesmen for the reason
that the inherent disabilities of lnfanoy rcender suoh minor
incemﬁegont within the purview of Seotion 7, Laws of 1941,
page 427.

Resgpeotfully submitted,

VJILL Fi BmY' mc
Aspistant Attorney General

APPROVED:

T. E. TAYIOR
Attorney General

WFB: HR




