
CORONER: RE ~ The coroner should hold an !:1q,.~st in connection with 
tht erforming of an autopsy ~ . i t is within the 
discretion of the county court te pay ror the per­
formance of a post-mortem examina tiono 

SHERI FFS : RE : Whether the sheriff is entitled t o a fee for driving in" 
sane persons , who have escaped from another state to the 
Mis souri State lineo 

t~onorable Leo J . Harned 
Prosecuting Attor ney 
Sedal ia , Missouri 

Dear Mr . Harned: 

September 24 , 1945 

Your letter of September 5, 19451 request ing an opinion of this 
department has been received. Your l etter reads as fol l ows : 

11\li l l you give me an opi nion on the f ol l owing : 

"1. Does the cor oner have to hol d an inquest 
pr ior to doin0 a post- mortem exami nation or 
vice- ver sa? 

"2 . Vfuere the cor onor performs a post - mortem, 
is it within the discretion of the County Court 
to refuse to pay for the same? 

"3 . Also, where inmates of an insane asylum 
escape into this State from another State , 
and the State refuses to come ~nd get them, 
i s the Sheriff entitl ed to a fee for deliver­
ing said i nmates to the State line, whi ch the 
Count y Court has to pay . " 

For purposes of cl arity we will consider each of the questions 
which you propounded i n your letter separatel y . 

~ctuestion I 

Regarding question (1) of your letter , we r efer you to the 
foll owing sections of the Revised St atutes o£ Missouri, 1939 . 

Section 13231 1 R. s . Mo . 1939 , reads as foll ows : 

"Ever y cor oner , so soon as he shall be notified 
of the dead body of any person , supposed to 
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have come to his death by violence or casualty, 
being found within hie county, shall make out 
his warrant, directed to the constable of the 
township where the dead body is found, requir­
ing him forthwith to summon a jury of' aix 
good and lawtul men, householders of' the 
same township, to appear before such cor-
oner, at the time and place 1n his warrant 
expressed, and to inquire. upon a view of' 
the body of the person there lying dead, 
how and by whom he came to his death. • 

Section 13257, R. s. Ko. 1939, reads as follows' 

•Whenever the coroner, being himself' a 
physician or surgeon, shall conduct a post­
mortem examination of' the dead body or a 
person who came to his death by violence 
or casualty, and it shall appear to the 
county court that such examination was 
necessary to ascertain the cause of such 
person 's death, the county court may allow 
the coroner therefor an additional tee, 
not exceeding twenty-five dollars, to be 
paid as his other fees in views and inquests: 
but section 13260 Shall not be construed to 
apply to any such examination when made by 
the coroner himselt.• 

Section 13258, H. s . Mo . 19391 reads as tollowsc 

"Whenever an inquest shal1 be held, and the 
coroner shall have good reason to believe 
that the deceased came to his death by 
poison administered by the hand of' some per­
son other than the deceased, he may, at the 
request of' the jury, cause chemical analysia 
and microscopical examination or the body of' 
the deceased, or any part of' it, to be madeJ 
and the testimony of' medical and chemical 
experts may be introduced tor the purpose 
of showing how and in what manner the deceased 
came to his deathJ* * ~" 

The oases hold that the coroner has no authority to perform or 
have performed an autopsy unless it is in connection with an in­
quest. (Patrick v. Employers Mut Liability Ina. Co. et al. 118 
S. W.( 2d) 1166 233 Mo . App. 251J Crenshaw v. O'Connell, (1941 
Mo.) 150 S. W. (2d ) 489 1 2~5 Mo. App. 1085. 
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The Crenshaw case was one in which the coroner ot st . Louis 
County was sued tor damages tor pe~torming an illegal autopay 
and causing the plaintiff, wite ot the deceased, mental suttering 
and anguiah. The coroner himself performed the autopsy without 
firat ordering an inquest. The jury in the trial court returned 
a t s,ooo.oo verdict against the defendant. Defendant appealed. 
The St. Louis Court ot Appeal• affirmed the judgment but reduced 
the damages to $1SOO .OO.In referring to the authority of the 
Coroner in relation to autopsiea, the court aaids 

•(1) The coroner, as we know him in this 
state, is a constitutional officer, Mo . st . 
Ann. Const. art g, Sections 10 and 11, whose 
powers and duties with respect to the holding 
ot inquests and autopsiea are more or leas 
specifically defined and limited by statute, 
the same being Sections 13227-13268, R. s . Mo . 
1939 1 Mo . St . Ann. Sections ll608-ll64g, PP• 
4279-4290. 

•The above sections ot the statutes have but 
recently been construed (and we think correctly 
so) by the Kansas City Court ot Appeals in the 
case ot PatriCk v. Employers Mutual Liability 
Insurance Co., 233 Mo . App . 251, 118 s. w. (2d) 
116, an action by a widow against a compensation 
inaurer tor damages sustained on account of the 
mutilation of her deceased huaband's body in 
connection with an autopsy which tho coroner 
unlawfully permitted to be performed at the 
instance and tor the benefit ot the defendant 
insurer. 

•(2-5) That case holds aquarely that under 
such circumstances as confronted defendant 
in the case at bar, the law invests the cor­
oner with no authority to have an autopsy per­
formed except in connection with, and as an 
incident to, an inquest to be held before a 
jury upon the body ot a person supposed to 
have come to his death by violence or casualty, 
the purpose ot the inquest being to inquire, 
upon a view ot the body, how and by wh011 such 
person came to his deathJ that while the cor­
oner acta judicially, and has a diacretion, 
with respect to determining whether an inquest 
shall be held, neither the inquest itself, nor 
the calling and holding of an autopsy in 
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connection with it , is a proceeding jud­
icial in character so as t o relieve the 
coroner from civil liabil ity Tor his acts 
i n r e l ation to it; that it was never in­
tended that the coroner should have the 
right to order an autopsy per formed in 
any case where, in his mer e judgment, an 
aut opsy might be deemed proper for any 
such reason as the advancement of science 
or the like; and that while it mi ght or 
might not be thought desirabl e t hat t he 
coroner should have t he power t o hold 
an autopsy i n order to determine whether 
an inquest should be held, t he law gi ves 
him no such authorit y , so that in the 
case at l east of a person who i s merely 
supposed to have come to his death by 
vi ol ence or casualty, an autops y per­
£ormea except in connection with an 
inquest is unlawful and illegal, r egard­
l ess of what might be the coroner's good 
faith in the exercise of a mi s t aken 
aut hority in t he matter." 

Sections 13231, supra, 13257 , supra , and 13258, supra, all 
deal with t he same general subject and are in pari mat eri a . In 
order to ascertain t he l egislative intent, sta t utes in pari materia 
must be construed i n connection with each other and t he l egi sl ative 
intent gathered f rom a reading of all of them together. (Holder 
v. El ms Hotel Co ., 92 s . w. (2d) 620 , 338 Mo. 857; State ex rel. 
McKittr~ck v . Carolene Pr oducts Co . 346 Mo. 1049f 144 s . w. (2d ) 
153 Shar p v . Producer ' s Produce Co . 47 s . w. (2dJ 242 , 226 Mo. 
App . 189 .) 

Secti on 1 3231, supra, pr escribes the f irst dut y ot t he Cor oner. 
He must "* * *SO soon as he shall be notified of the dead body of any 
person, supposed t o have come t o his death by viol ence or casual ty , 
* * *make out h i s warrant, directed to· the constable * * *1 r equiring 
hi m forthwit h to summon a jury of six good * * *men, i~ * *t o inquire, 
* ir * , how and by whom he came t o his death . " This section l eaves no 
doubt but that the inquest i s to be hel d at once and without del ay . 
The section a lso indicates the purpose of hol ding an inquest . The 
duty of determining the cause of deat h is pl a ced squarely upon the in­
quest jurors , not upon the coroner. It follows that any autopsy should, 
therefore , be hel d as an incident to the inquest. 

Section 13257 , supra, pr ovi des additional compensation for the 
coroner where he performs an autopsy himself. This section pr ovides 
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t hat it mus t appear to the County Court that such autopsy was nec­
essary. If the inquest jurors could determine the cause of death 
wi t hout an autopsy such autopsy would obviousl y not be necessary . 
It is patent , therefore , that an autopsy must be held as an incident 
to and part of an inquest . 

Section 13258 1 supra , deals with procedure in poison cases . It 
provides that i n such cases , the coroner may cause an investigation 
of any part of a body ( an autops y ) at the r equest of the i nques t jurors 
and that it shall be performed , "vfuenever an inquest shall be held, 
and the coroner shall have good r eason to believe that the deceased 
came to his death by poison* -Jt ·II·. " Clearly, under this section, the 
autopsy must be hel d as an incident to the inquest . The statute pro­
vides t hat the inquest jurors may request it during their examination 
of the cause of death . 

From an examination of thes e three sections together we think it is 
clear that t he intention of t he legislature was that an inquest should 
be started before an autopsy is per formed and the autops y sh ould be an 
incident to the inquest . The Crenshaw and Pat ri ck cases , holding as 
they do, that an autopsy must be held in connection with an inquest 
and making i t unlawful to do other wi se , provide further authority for 
arriving at such a conclusion. 

Question II 

Regarding question (2 ) we r efer you to Section 13257, R. s . Mo . 
1939 , which r oads as follows : 

"Whenever the coroner , being himself a physician 
or surgeon, shall conduct a post-mortem examination 
of the dead body of a person who came to his death 
by violence or casual ty, and i t shall appear to 
the county court tha t such examination was necessary 
to ascertain t he cause of such person ' s death, the 
county court may allow the coroner therefor an 
additional f ee , not exceeding t wenty- five dollars , 
to be paid as his other fees in views and inquests ; 
but section 13250, shall not be construed to apply 
to any such examination when made by the coroner 
h imsel f . " 

Whether the oounty court may r efuse to pay for an aut opsy per­
for med by the coroner turns upon the de termination of whether the 
above section is mandator y or directory . It will be noticed that 
this section uses the word "may" in allowing the coroner an addit ional 
fee for performing an autopsy . 

In determining whether a statute is directory or mandatory the 
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prime object is to ascertain the legislative intention disclosed by 
statutory terms and provisi ons in relation to subject ot lesislat1ve 
and general object. (s tate ex rel . H~ v. Flynn, 147 s.w. (2d) 210, 
235 Mo. App . 1003; Ksnsas City v. J. I. Case Thrashing Machine Co., 
87 s . w. (2d) 195; s tate ex rel. Ellia v. Brown, 33 s.w. (2d) 104, 

326 Mo. 627. 

The words "may," "must," and •shall," are u•ed interchangeably 
in stat utes withou t regard to their literal meaning and are to be 
given the effect which ia necessary to carry out t he intention ot 
the Legislature as determined by ordinary rule s of GeRstruotion. 
(Kansas City v. Case Thrashing Machine Ca.,,. supra.) Section 
13257, supra, must be construed according to the above canonsot 
statutory construction. 

We think it is clear that the legislature intended that Sec­
tion 13257, supra, should be mandat ory in regard t o the payms nt ot 
a tee to t he coroner f or conducting an autopsy pr ovided that the 
performing of aame was necessary and was in connection with an 
inque~t. To conclude that the Legislature intended that the county 
court could arbitrarily retuse t o pay a coroner when he performed 
addi tional work, is not tenable. There is no ur cv1a1n¥.n t he 
other statutes allar1ng t he coroner compensation for th~ addition­
al work and t herefore it cannot be said ~hat he ~as already ~ 
compensated t or such senioe. We think the Legislatur e did not 
expect the coroner to do extra work and not be compensated t he re­
tor. Furthermore, to take the view that the payment ot the tee 
was arbitrarily vested in the county court would render section 
13257, supra, mere surplusage and t he effect would be t o render 
nugatory the provisions of that section since ita purpose obvious­
ly was to provide compensation f or extra work which was t o be 
performed. A sta tute will not be construed so as to make an act 
ot t he Legislature a vain and useless one or to render it nugatory . 
(Stat e v. Ball, 1943 Mo . App.) 171 s. w. (2d) 787 J state ex rel. 
McAlister v. Dunn (Mo. 1919 ) 209 s. w. 110.) 

We are, t herefore, or t he opinion that the legislative intent 
regarding section 13257, supra, was tha t it was the duty of t he 
county court to pay the coroner tor conducting a .IDcessary autopsy 
in connection with an inquest. By the terms ~~ tb8 aeotion, how­
ever, the county court does have discretion in the matter of whether 
or not a post- mortem examination waa necessary to ascertai n t he 
cause ot a person's death. This discretion is ·ve.ated in t he county­
court by the expressed t erms of t he statute and lies nowhere else . 

Question UI 
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We refer you to section 13411, R. s . Mo . 19391 relating to the 
feea allowed the sheriff for the performance of his duty in civil 
cases, which reads as tollowss 

"Fees of sheriffs shall be allowed for their 
services as tollowss 

For 
For 

summoning a standing jU»y -------
serving every summons or original writ and 
returning the same for each defendant -----­

serving a writ of scire facias or attaCh-

t a.4o 
1.00 

For 

For 

For 

For 

for 

ment for each defendant. -----
taking and returning everi bond required by 
law. -------serving a writ or order ot injunction for each 
defendant . -----­

serving a habere facias possessionem or seques-
tration .------­

levying eve~ execution. -----

********'***~ 

"For making, executing and delivering a sheriff's 
deed to be paid by the purchaser, all tracts 
of land purchased at the same sale to be in­
cluded in one deed, if the purchaser desires 
1t. ------

For every return of non est on a writ original 
ot judicial. -----

1.00 

.50 

1.oo 
2.00 
1.oo 

2o50 

For return of nulla bona. 
For executing a writ of ad Sued-damnum in any case 

drawing the inquisition and returning the same.2.00 
For each mile actually traveled in serving any 

venire summons, writ, subpoena or other order 

.60 

.50 

of court ·when served more than five miles from 
where the court is held, provided that such 
mileage shall not be charged for more than 
one witnes s subpoenaed or venire summons or 
other writ served. in the same cause on the 
same trip .------

For summoning a jury 1n case and calling the same 
at trial.~ 

For executing and returning a special venire 
fo.ciaa .----

For summoning each witness .o----
For return of non est on a subpoena -------

.10 

1.00 

2.00 
.50 
.25 



v 
\ 

Hon. Leo J. Harned September 24, 1945 

For serving every notice or rule of court, 
notice to take depositions or citation. ----

For attending each court or record or criminal 
court and tor each deputy actually •~ 
ployed in attendance upon such court the 
number or such deputies not to exceed three 
per day. ------

Except in cities and counties having a populat-
ion or one hundred thousand inhabitants 
or over 1n Which eaCh deputy shall be allow­
ed ror each day during the term.. of said 
court. ------

For every action called at each to~. -----­
For calling each party. -------
For calling each witnesa. -------
'* * *" 

.so 

3.00 
.os 
.05 
.os 

Section 93551 R. s. ~o. 1939, provides compensation of sheriff• 
for removing patients to or tram a . atate hospital, and reads as 
followas 

"To the Sheriff or other person for taking a pat­
ient to a state hospital or removing one there­
from upon the warrant or the Clerk, mileage 
going and returning, at the rate of ten cents 
per mile, and $1.00 per day ror the support ot 
each patient on his way to or from the hospital 
shall be allowedJ to each assistant allowed by 
the clerk and accampany1ng the Sherif f, or other · 
~erson acting under the warrant or the clerk, 
14.00 per day rar the ttme actually consumed 
in making said trip said aum, to include all. 
expenses of such assistant. The computation 
ot mileage 1n each case 1a to be made !"rom 
the place of arrest to hospital by the 
nearest route usually traveleda ProTlded, 
that the said Sheriff shall furnish all 
necessary means of transportation without 
charge other than aa above allowed. The 
coat specified 1n this Section Shall be 
paid out of the County Treasurer of the 
proper county." 

SectiOD 4971 R. s. Mo. 1939, relating to guardians and curators 
of insane persona·, reads as followas 

"I~ any person. bJ lunacy or otherwis~, ~hall be fUr­
iously mad• or ao far disordered in his mind as to 
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endanger his own person or the person or 
property of others it shall be the duty 
of his or her guardian, or other person 
under whose care he or she may be , and 
who is bound to provide for his or her 
support, to confine him or her in some 
suitable place until the next sitting of 
the probate court for the county, who 
shall make such order for the restrai nt, 
support and safekeeping of such person as 
the circumstances of the case shall re­
quire." 

Article II , Chapter 51, R. s . Mo . 1939 , deals wit h the admission 
of patients to the state hospitals for the insane, and provides 
generally for the procedure of co~tment and the r equirements of 
admissibility of per sons to the state hospital s . 

Section 9356 of that Article provides in part as follows: 

"No person shall be entitl ed to the benefit of 
the provisions of this art icl e as a county 
patient, except per sons whose insanity has 
occurred during t he time such person may have 
resided in the· state , and except the insane 
poor under sentence as criminals, as provided 
in Sections 9348 to 9352, inclusive, of this 
article .* * *" 

An examinat ion of Sect ions 9355 and 1 3411, supra, will reveal 
that ther e is no specific provision allowing the sheriff fees or 
mileage for t ransporting a person under the ci rcumstances presented 
in your question III. A diligent search of the stat ute reveals that 
there are no other sections which give the sheriff any compensation 
i n such a case. 

It i s a wel l settl ed r ule that the right of a public official 
to compensation must be founded on a statut e and that he may not 
receive compensation in addition to that provided by l aw . (Maxwell 
v. Andrew County, 146 s . w. ( 2d ) 621, 347 Mo . 1 56; Smith v . Pettis 
County, 136 s . w. ( 2d) 282 , 345 Mo. 839 ; Nodaway County v. Ki dder, 
129 s . w. ( 2d) 857, 344 Mo . 795. ) It follows, therefore , t hat a 
sheriff is not entitled to a fee for per forming the act set out in 
question three {3) of your l etter. 

CONCLUSION 

It is, therefore , t he opinion of this department , in r egar d to 
Quest ion I of your letter, that a coroner must perfor m post-mortems 



Hon. Le o J. Harned -10- September 24 , 1945 

in connect ion with an inques t and that the autopsy should be per form­
ed subsequent t o the beginning of the inquest , and that such autopsy 
must be performed onl y in connection with an inquest. 

It is , therefore , the opi nion of this department in regard to 
~uestion II that i t is withi n the discretion of the county court t o 
determine whet her an aut opsy was necessar y to determine the cause 
of deat h of the deceased person and that if it determines that t he 
autopsy was not necessary it may refuse to pay the coroner the fee 
provided in Section 13257, R. s . Mo. 1939 , but that t he c ounty court 
is r equired t o pay such fee where the det ermination has been that 
the autopsy was necessar y and in connect ion with an inquest. 

It is , ther ef ore , the opinion of this department, regarding 
~ue ation III of your letter, that t he sher iff is not entit l ed to any 
fee for trans porting the inmate of a foreign state i nsane asyl um to 
the state line of ~issouri . 

APPROVED : 

J . E . TAYLOR 
At t orney Gener al 

SNC :mw 

Respectfully submitted, 

SMITH N. CROt :b , JR . 
Assistant Attor ney General 


