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DEPARTMENT OF FINANCE: Construlng a sales contract as not
Iinfringing upon béanking business,
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February 27, 1945

3/

Honorable D. ii. Harrison {
Commissioner of Finance of Missourl
Jeflerson City, Missouri

Dear Commissioner Harrison:

Your letter of recent date to General Taylor,
with whieh you enclosed copy of letter from your of-
fice to Mr, Vi, C. Hosenbaum, Menager, Investors Divi-
slon, Better Business Bureau of St. Louls, under date
of February 14, 1945, Mr, liosenbaum's letter to you of
date February 3, 1945, copy of letter of Mr, Mart Manley
for the Eleetrolux Corporation to Mr, Lehman C. Delloss,
3527 Fair St,, St. Louls (15), Kissouri, of date November
9, 1944, and photostat econtrasct between the sald Corpora-
tion and the sald DelMoss, has been received and assigned
to the writer for the opinion requested in your letter,

Without referring to the other documents enclosed
with your letter, it 1s belleved that reciting the body of
the contract will clarify the situation to identify the
sub ject matter upon which you desire an opinion. Omitting
the signature, the contract referred to and exhiblted in
the photostat 1s as follows:

"Electrolux Preferential Post-War Cleaner
Contract
Print Date clearly as this Date will
be used for Preferential Delivery.

Dated: 8/18/44

Electorlux Corporation agrees that prompte-
ly after Governmental restrictions are re-
moved and 1t 1s permitted to resume manufacture
for civilian consumption, it will reserve and
deliver to customer, and customer agrees to
purchase, a Model XXX Llectrolux Cleaner and
Air Rurifer at the standard purchase price
at time of delivery and Customer has made an
advance of $25 against such price.

" At the time of delivery of the cleaner,
customer may elect to pay the purchase price
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in installments. In smich event customer
shall sign the standard form of Electro=-
lux installment contract, Any balance of
the down payment shall be paid at that ‘
time and installment payments shall mature
in equal monthly amounts, all in accordance
with applicable laws and regulations,

"Customer may cancel this contract only if
(1) upon resumption of manufacturing for
eivilian purposes, the standard Elee¢troliux
price, exclusive of taxes, exceeds $91, or
(2) delivery 1s not made within six months
after such manufacturing is commenced, in
either of which events customer's sole remedy
shall be the return, upon demsnd, of the $25
advance,

"Present and future governmental laws and
regulations, when applicable, shall be deemed
to modify and form a part of this contract,

"This contract may be assigned."

The matter then resolves itself into the question
whether the entering into the contract shown in the photostat
and the doing of the acts therein contained, or therein promis-
ed to be performed later, shall be construed as doing a banke-
ing bulineas.

Seetion 7998, Article 2, Chapter 39, R.S8. Mo. 1939,
under the general title of State Department of Finance, and
under the particular title of Banks, 1s as follows:

"The term 'bank' shall ineclude any person,
firm, assoclation or corporation solicit-
ing, receiving or accepting money, or its
equivalent, on deposit as a business,
whether such deposit 1s made subject to
check, or 1s evidenced by a certificate of
deposit, a pass book, a note, a receipt,
or other writing,"

One of the standard law text works on banks and bank-
ing and perhaps the text authority most generally used bz
bench and bar 1s Corpus Juris, In 7 C. J., page 473, a "bank"
is defined generally as follows!:

"While the term 'bank' has received
a number of definitions differing
condiserably in language, but all
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expressing of course the same funda-
mental ideas, and the sense In which
it is intended to be used 1s largely
determined by 1ts connection with
other language, perhaps the most con=
cise and at the same tlme complete defl-
nition to be found in the books 1s that
a bank is 'an assoeciation or corporation,
whose business 1t 1s to receive money on
deposit, cash checks or drafts, discount
commerclial paper, make loans, and lssue
gromiaaory notes payable to bearer, called
bank-notes™ ' # # "

The same volume of the same work at page 477, defines
"benking" as follows:

"Banking 1s the business or employment
of a bank or banker; and as deflined by
law and custom conslsts of recelving de~-
posits payable on demand, discounting
commercial paper, making loans of money
on ecollateral security, lssuing notes
payable on demand and intended to ecir-
culate as money, collecting notes or
drafts deposited, buying and selling
bills of exchange, negotiating loans,
and dealing in negotlable securities
issued by the national or state govermne
ment, or by munieipal or other corpora-
tions, # % "

Further treating the subject of banks and banking,
7 Cudey, page 641, in defining the relationship created be=-
tween a bank and a depositor in the bank, states the rule
as follows:

"H, Relationship between Bank and De itor.
e contract between a bank and & depositor
is not materially different from any other
contract by which one person becomes bound
to take charge of and repay another's funds,
end there 1s no trust relation between a
bank and a general depositor, The relations
between a bank and a depositor may be dual
in character, the bank being the depositor's
debtor with respect to one thing and his agent
with respect to another, or his debtor at one
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time and his agent at anotherj snd while the
relation between the bank and a depositor

in respect to a general deposit 1is generally
regarded as that of debtor and creditor, yet
in another sense the degositor is the owner
of the deposit, in that he can demand re-
payment at any time, % # #"

These rules of law under the facts disclosed by
reading the body of the contract in question would seem to
be conclusive that there 1s no act, nor is there any element
of any act, recited therein as having been performed, or
promised therein to be performed, which would 1n any degree
partake of the acts necessary to constitute and be construed
as doing a banking business,

The contract in question appears to be s conditional
or executory sales contract of personal property.

This contract states that after government restrictions
are removed and the Corporation is permitted to again resume
civilian manyfacture of 1ts products, it will reserve and de=-
liver to the customer one of 1ts machines, and the customer
agrees to purchase such machine at the standard purchase price
at the time of delivery, and that the customer made an advance
payment of $25.00 on the purchase price., Then follow provi-
slons respecting a deferred payment plan to be adopted at the
t%m. of the delivery of the machine, 1if the customer shall so
elect,

1t then provides that the customer may cancel this
contract only if:

"(1) upon resumption of manufascturing for
eivilian purposes, the standard Electrolux
?rioo, exclusive of taxes, exceeds $91, or
2) delivery 1s not made within six months
after such manufacturing is commenced, in
elther of which events customer's sole
remedy shall be the return, upon demand,
of the $25 advance."

It will be observed in reading the contract that this
is In effect a conditional or executory contract where the
seller does not part with the title to the machine mentioned
nor with the possession thereof since the same 1s to be con=-
ditionally delivered at a future date.

Referring again to Corpus Juris, that work in volume
55 at page 1194 states as follows:
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"As already indicated, it 1s an in~
dispensable element of a condltional
sale and the distingulshing feature
thereof that the title to the goods
remain in the seller until payment

of the price, # # # # A conditional
sale contemplates the relation of
seller and buyer, and does not create
the rglation of debtor and creditor,
# % %

It will thus be observed, under the last authority
quoted, 55 C.J. 1194, that In a sales contract the relatlon
of seller and buyer 1s created by a contract such as the one
‘in question, and that under the rule stated in 7 C.J., 641,
the relation created between a bank gnd a depositor 1s that
of debtor and ecreditor,.

It 1s the acts which are performed in the one case
or the other from which must be termined the effeet of
those acts in creating the status of whether such acts amount
to banking on the one hand, or merely a case of barter and
sale on the other hand, The buyer here makes & down payment
on the purchase price of the article conditionally sold to
him, but this is not a "deposit" shech as 1is termed a "deposit"
in banking business. ,

7 Cide.y, page 628 defines bank deposit as follows?

"A general deposit which 1s the ordinary
form 1s the payment of money into the bank
to be repaid on demand, in whole or in part,
as called for in any current money, # & "

The sum advanced by the buyer, according to the terms
of the contract under conslderation, is a part of his obliga-
tion as a party to a sales contract as distingulshed from ea
"deposit" as an incident to banking business. Volume 48, C.J.,
gag; 585, under the subject of "Payment", defines "payment" as

ollows:

"The term 'payment', in 1ts more restricted
legal sense, may be defined as the discharge
in money of a sum due, or the performance

of a pecuniary obligation, In 1ts more
general acceptation, "however, the term may
mean the fulfillment of a promise, the per-
formance of an agreement, the satlsfaction
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of a elaim, the discharge of a liability,
or the accomplishment of an obligation,
whether by giving or by doing, # # # "

Under the terms of this contract the sum pald by the
buyer 1s not to be repaid on demend as would be the case 1f
it were a deposit in banking business, but it 1s only to be
repaid 1f certain conditions therein named are not complied
with later, and then only to be returned as an "advance" pay=-
ment, and 1t is so named therein as the expression of the
mutual intention of the parties at the time, and it cannot
now be converted into an act resembling a bank deposit,

The definition of payment glven by the St. Louls
Court of Appeals in the case of Clay vs. Lakenan, 101 Mo,
App. 563, l.c. 568, very well expresses the law on this
transaction as showing & barter and sale business between
these parties instead of banking business, That decision
at the local ecitation given, states?

"#Vs # The term or expression, 'payment,!?

" 1s now applled in a dual sense: in the
restricted or ecommon use, it signifies
& dischargeé in money of a sum due, and in
such sense would not embrace a satisfaction
of an indebtedness otherwise than by the
transfer of money from the payor to the payee.
But in a broader and more general sense,
it is defined to be the performance of an
agreement, or the fulfillment of a promise
or obligation, whether 1t consists in giving
or doing, and in the latter s plication
would include the discharge of a contract
or obligetion in money or 1its oqnivalant by
the aszsent of the parties, # # # "

From the terms of this contract i1t is apparent that
both partles Intended the transaction to be one of purchase
and sale, with no intention of doing a banking business, The
intentlion of the parties to a contract is the basie rule upon
which eontracts are construed, Volume 13, C.J., page 521, 5823,
says on this subjeets

"The primary rule in the construction of .
contracts 1s that the court must, if possible,
ascertalin and give effeet to the mutual ine
tention of the parties, so faritas that may
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be done without contravention of legal
principles., Greater regserd is to be had

to the clear intent of the parties than

to any particular words which they may

have used in the expression of their Iin-
tent, No matter how broad or how general
the terms of the contract may be 1t will
extend only to those matters wilth reference
to whi:h the parties intended to contract.
# & ¥

Here 1t would seem that there 1is no difficulty, when
this contract 1s carefully read, in arriving at the conclusion
that neither the making of the econtract nor the performance
of 1ts conditions are acts of banking, but on the contrary,
it 1s an executory, conditional sales contract., This con=-
tract does not provide for the performance of any act nor
the promise to perform any act which would make them acts
of banking as defined by Section 7098, R, &, Mo, 1939, nor as
coming under the definitions of banking in the text authority
herein c¢ited and quoted,

CONCLUSION,

It 1s, therefore, the opinion of this department,
condisering the agreements and conditions set out in the
photostat of this contract, and under the rules of law above
cited as applicable thereto, that transactions of this sort
cannot be construed as doing a banking business.

Respectfully submitted,

GEORGE W, CROWLEY
Assistant Attorney-General

APPROVED:

HARRY H, KAY
(Acting) Attorney General

GWC:ir



