ESTATE TAX: (1) Applicability of Federai estate tax aﬁikutes
in determining Missouri estate tax.
(2) Applicability of Federal estate tax on )rtp
erty exempt from Missouri inheritance tax in
determining Missouri estate tax.
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Honorable Charles 3. Greenwood
Prosecuting Attorney
Chillicothe, Mlssouri

Dear Sir:

Reference is made to your lotter under date of
February 24, 1945, requesting an official oplnion of this
office, aud reauiua as follows:

"I aw wrlting relative to Section 574,
Revised Statutes, 1939. This has to do
witih the tex imposed upon the net estate
of the decedent after the Federal Latate
Tax has besn determined.

"The question is: Which of the Fecderal
Lstate taxes 1s taken into consideration;
that 1s, 1s the basic tax (ederal) the
only one considered in determining the
80% mentioned in it; or do you take into
consideration the additional estate tax
(Federal) also? In other words, in de-
termining the tax due under thils section,
is the basic Federsl Lstate Tux =snd the
adaitional estute tax considered; or is
it the basic tax elone?

",nother question: In determining the
amount ol the tax under the federal Es-
tate Tax law property held in joint ten-
ancies by the entirety 1s conslidered a
part of the decedent's estate. Under the
liissouri inheritence tax law, Jjoint ten-
ancies ana ten ncies by the entirety are
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not considerec a part of the estate.
sre they consgidered a part of the es-
tate in determining the amount due
unuer this section 5747"

. For convenience in writing the opinion, we have di-
vided your reqyuest into its two elements.

I.

The Wissouri estete tex is imposed by csection 574,
R. 3. Mo, 1959, which reads &s follows:

"In the event that the total of the in-
heritance taxes ilmposed upon the several
interests und property comprising the es-
tate of the decemsed, by law, less ex-
emptions allowed by law, and &«ll other
state inheritance taxes, shall not egual
eighty per centum of the amount of the
tax imposed upon the value of the net es-
tate of suld decedent, under the federal
estate tax lew, whenever the feaeral es-
tate tax is determined an additional teax
shell then be imposed upon the value of
tiie net estate ol said decedent as of the
dete of such aetermination egual to the
difference oetween the total of the tex
imposed under suild section 575 as amenced
and eighty per centum of the tax imposed
by sald act of congress."

This section is a reenactment of Section 575, R. S.
Mo. 1929, which section rirst appeared in Laws 1929, at page
105, The last mentioned act repealed the original Missouri
estate tax law, round in Laws 1927, at puge 100.

No cases uppear in the reports of the Vissouri appel=-
iate courts construing this sectlion in regard to the matters
about which you inquire, It, therefore, becomes necessary
to determine by the rules applicable to the construction of
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statutes whether or not the additional Federal estate tax,
together with the basic Federal estate tax, is to be used
in determining the total lMissourl estate tax. The primary
rule is stated thusly:

"The rundamental rule in the comstruc-
tion or statutes is to asecertain and
give elrect Lo tlhe purpose of the Legis-
lature."”  (state ex rel. v. Hackmann,
258 3. w. 1011.,)

The purpose of the Legislature in enacting the orig-
inal Missouri estate tax law nas been declared by the Su-
preme Court in the case ol Brown v. State, 19 8. W. (2d4)
12, from which we guote, 1l. ¢. 105:

"The apparent purpose 1ls to amend the

. tuen existing article entitled *Inheri-
tance Tax' by providing in two new sec-
tions for a minimuu tax on the estate of
decedents of &0 per cent. of tha amount
of tax imposed under & Uesignated act of
Congress, and it 1s clearly expressed in
thhe above title,."

Al

Inspection of the original Missouri estate tax act,
found in Laws 1927, at page 100, discloses thet the act by
its terms designated Title III of the Levenue .ict of 1928
a8 the basis to be used in computing the Hlssouri estate
tax., Examination of the iederal law referred to is ex-
planatory of why this was done. The Fedsral act provided
that an estute should be allowed as a eredit ageinst the
tax imposed thnereunder all state inheritance und estate
taxes pald to an amount not in cxcess of eighty per centum
of the federal tax computed thersunder, The erfect of the
Missouri estate tax law was to secure for the State of Mis-
sourl considerable revenue, without addaing to the totel tax
to be paid by the e¢state, which would have otherwise been
payable (0 the Federal Government.

The busic rederal estate tux lLes remained unchanged
with respect to the credit allowance mentioned, although
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amended in other matters. in addition, by .ct or June 6,
1955, und amendments thereto, an additionul rewersl es-
tate tax Las been ilmposed upon the estates of decedents,
However, in nelther such act, nor tie widendments thereto,
has the eighty per centum creait provision been incor-
porated. :

Another rule ror the comstruction or statutes is
this:

"Loug=continuea interpretution or stat-
ute by public officers cuurgea with itvs
execution should be cousidered in oon-
strulng statute.” (Stute ex rel, v. Bank,
249 5. V. 619.) :

The collection or the issourl estate tax is imposed
upon the Stule [reasurer, wiose unifiorm pructice since the
enaotment of the wdditioncl federal estate tax law has been
to disregarc such law iun couwputing the Missourl estate tax.
We think thie action ou the part of the State Treasurer
persuasive ln counstrulng this statuts.

A third rule of construction of statutes is sald to
be:

", sbtatute limiting tuing to be wone ia
particular manner iucludes in itsell &

negative, namely, thut such thing shall
pot be done otnervise.” (State ox rel.
ve Holtcamp, 14 5. W. (wd) 646.)

In this regard, {our attention is directed to the fol-
lowing portion of Section 574, . 3. MO, 1959

n % % % ghall nov egual eighty per centum
of the amount of the tax i:.posed * *
under the federcl estate tax law * * ¥
ana eighty per centum of the tax imposed
by said ect of congress."
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It is apparent that such phrases so incorporated in
the aot inuicatve an intention on the part of the Leglisla-
ture to retain the baslic reueral estate tux law as a meuns
of determining the Missourl estute tax, partiiculsrly in
the light of the use of the eighty per centum clause, which
credit is not sllowed under the additional Federal estaie
tax law.

We, therefore, conclude that in vicw of the declared
purpose of the Leglslature in enacting the original Mis-
gouri estute tax law, the retention in the revision of the
originel law of specirlic reference to a Federul estate tax
law ooupleu with woras {fixing the ‘issouri estate tax at
eighty per centum oi the estate tax computed under such
Federal estate law, and the failure of the Federal Govern-
ment to allow any credit for state inheritance or estate
taxes against thne additional Feuerul estate tax, that the
Legislature did not intend to impose a Missouri estate tax
equal to elghty per ceuntum of the feusial estate tax com=-
puted under the provislons of the auvuitional rederal es-
tate tax law. To give sueh effect to the law would require
the estates of iilssourl dececemts to pay dual federal and
Missouri esvate Haxes upon &« portion of the ussets of such
estates, which result was speclflcally avolded in the orig-
inal Missouri estate tax law by limiting the liability for
Missouri estate tax thereunder to au amount for whieh full
eredit could be obtained asuinst the feaeral estate tax due
on the same estate.

iX.

With respect tcu the inculry contained in the last
paragraph of your letter, we thiank the following pertinent.

In the case of Brown v. 3Stute, 19 5. W. (24) 12, the
original Missouri ssiate tax law was attacked upon a number
of grounds. In ruling two of the objections, the Supreme
court said:

"r3ix: seid statute attempts to levy a
tax oun the interests ol a widow allowed by
law iu the estate of her deceased husband.'
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"We do not think so. The awmending aot
aind the law It amends wust be read to-
sether. from such a roading it appears
that the iwposition of a tax unaer the
orisinal «ct shoula precede tne lmposi-
tilon of the 'additional tux'; that the
total amount of this tax should bs ap-
plied as a crsdlt upon the awount rep-
resented by 80 per cent. of the lfederal
esltate tax; and that the remasinder would
be the total amount of the 'addltional
tax' to be imposed. In cowmputing the
first tax the widow is allowed her eox-
emptions under the stute law. I the
tadditional tux' be regarded us of the
sams xind and character, it sesms obvious
thut the widow should not be zllowed ex-
euptions egain. If, on the other hund,
it be regarded as an estate tax, and we
think 1t must be, it comes out of the es=-
tate, 1s not deducted from the widow's
share, and, hence, 1s not levied upon
her interest or right to receive, In
elther event the umenément is nct open
to the objJection ruised.

wtoeven: The ef'fect of sald act is to

tax insurence, in violation of the law
of Wissouri, in that it seeks to adopt
portions of the Wederal Statute under

:nich %nauranoe over a certain amount is
axed.

"what we heve suld in enswer to objec-
tion No. 6 applies in principle to tuils
objection, and it is overruled."”

By eanalogy, we think the same reasoning would further
apply to property held in joint tenaney. We believe that
it 1s only the amount of the Federsl estate tux that 1s
material to the determination of the Missouri estate tax,
without regard tov the kind or nature of the property in-
cluded in computing such amount,.
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GONC LUSION

In the premises, we are of the opinion that only the
Federal estate tax computed unuer thae basic leaerul estate
tYax law 1s to be usea in determining the amount of the Mis-
souri estate tax.

We are further of the opinion that the llissouril es-
tate tax is to be rixed at the dilference bLetween the total
of Missourl inheritence taxes and eighty per centum of the
basic Federul estate tax, without regard to the kina or
nature oi the assets of the estate useda iun couwputing such
basic Federul estlate tax.

nespeciiully submitted

‘I'DILL -I."o B_‘:E‘il.is‘f, uTI‘-
aB8sisvant .tiorney General

APPROVED:
T E. TYIoN

Attornaf General
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