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Honorable Robert i. Frost
Precsecuting Attorney

Platisburg,

Missouri

Dear lir, Frost:

Your letter of February 2, 1945, requesting an
opinion of this department on eight different questions, is

as follows:

"At the request of the County Court of
Clinton County, lissouri, I have several
questions relative to the duties and
actions of the County Clerk that I wish
your opinion.

"I'irst: ~oes the County Clerk have
authority to insert into the County
Court Record Book, opinions of his own
and stagements in regards to advice
that he gilves the court,

"Second: Does the County Court have
authority to order the County Clerk to .
strike from the records entries made

by the county clerk without order from
the Court,

"Thirds DPoes the County-Clerk have any
authority to keep certain public records
locked in private boxes where they can=-
not be procured for the Court when the
Clerk 1is not prosont.

"Fourthi Does a County Clerk have any
authority to issue besr or any other
licenses without first obtaining the
approval of the vourt,
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"pifth: LYoes the County Clerk have
any authority to open mall addressed
to the County Court or to individual
members of the Court.

"Sixths Is the County Clerk charged
with any duty in regards to elections
that requires him to vislt the wvarious
election precincts either on electlion
day or before, and if he so visits
these precincts is there any provision
for the Court paying him for expenses
incurred.

"Seventh: Is not the County Clerk a
clerk of the County Court and 1s with=
out any responsibllity or authority

in the operation of the County govern-
mont,

"Eighth: What reocourse does the County
Court have if the County Clerk refuses
to comply with an order of the Court."

These questlions will be taken up in numerical order.

L.

"Does the County Clerk have authority to
insert into the County Court Record Book,
opinions of his own and statoments in

regards to advice that he gives the courti"

Section 7, Article VI, Constitution of Missouri, 1945,
provides:

"In each county not framing and adopting
its own charter or adopting an alternatlve
form of county government, there shall be
slected a county court of three members
which shall manage all county business as
prescribed by law, and keep an accurate
record of 1ts proceedings. <he voters of
any county may reduce the number of members
to one or two as provided by law,"
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The county clerk has only such authority to insert
into the County Court Record Book such entries as directed
by law and ordered by the court, his duties and authority
being purely statutory and none other,

A part of his duties 1s prescribed by Sections 1993,
1995, 2507, 13295, 13298 and 14566, R. S. lio, 1939,

Section 13295, R, 5. Mo. 1939, provides as follows:

"Every clerk shall record the judgments,
rules, orders and other proceedings of the
court, and make a complete alphabetical
index theretoj 1ssue and attest all process
when required by law and affix the seal of-
his office thereto, or if none be provided,
then his private seal; koep a perfect
account of all moneys coming into his hands
on account of costs or otherwise, and
punctually pay over the same: FProvided
that where the clerk of the circult court
is a party, plaintiff or defendant (whether
singly or jointly with others) to a sult

or action, the writ of swmons and all
other process shall be 1issued by the clerk
of the county court, the reason therefor
being noted on sald process, and said
latter named clerk shall, on the trial of
sald cause, act as temporary clerk of the
clrcult court and otherwise perform in
sald cause all the duties of tho circuilt
court clerk,"

There are numerous other sections relating to the
duties of the county clerk.

2.

"Does the County Court have authority to
order the County Clerk to strike from the
records entries made by the county clerk
without order from the Court,"

The county clerk is an officer of the county court,
Although elected by the people, he 1s the clerk of said court and
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his duties and.limitations are prescribed by statute, and he
~ cannot lezally zo beyond the statutes in his officlal capacitye.

On this second point, the clerk 1s subordinate to
the county court and the county court may order the clerk to
strike from the records any entrles made by him that were not
authorized by the court or not legally required of the clerk to
be entered. Such authority could be derived by the same rule
as laid down in the case of Johnson v. Underwood, 22 S. W. (24)
133, 324 Mo. 578‘ wherein it 1s said that, "County Court is
'court of record' within law authorizing courts of records to
set aside orders showing irregularity.”

Se

"Does the County Clerk have any authority

to keep certain publlic records locked in
private boxes where they cannot be procured
for the Court when the Clerk is not present."

As pointed out above the statutes require the county
clerk to flle and keep certain records., Such records, therefore,
are public records. In the case of State ex rel. v, Henderson,
169 S, W. (2d4) 389, 392, 350 llo. 968, the court said:

"In all instances where, by law or regula-

tion, a document 1s required to be filed in
a publlic office, it 1s a public record and

the public has a right to inspect 1it."

4o

"Does a County Clerk have any authority to
lssue beer or any other llecenses without
first obtaining the approval of the Court,”

The matter of the issuance of licenses is regulated by
various statutes. It 1s necessary to refer to them to determine
whether the county clerk has any authority in connection with the
issuance of such licenses.
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Section 4904, R. S« Mo. 1959, which deals with Iin-
toxicating licuor licenses, provides that the holder of a
liquor permit or license shall pay into the county treasury
an amount to be determined by the county court. No authority
is given the county clerk to determine the amounts to be
paid or to issue any license.

Likewise, Section 8298, Re. 8. Mo. 1939, provides
that,

"Ihe clerk of the county court of such
county shall issue as many blank licenses
for money brokers or axchanﬁe dealers as
the court may direct. # & %

It will be seen by the foregoing statute that the
county court directs the lssuance of the licenses and that the
dutles of the clerk are ministerial,

Likewlse, Section 15287, R. S. Mo. 1939, deals with
the issuance of licenses to operate a ferry. 3Sald section pro-
vides that the petition for such license shall be made to the
county court and that if the court determines that the license
should be granted, 1t should order the clerk to issue the
license.

These, and simllar statutes, all clearly show that
the duties of the clerk with respect to issuing licenses are
merely ministerial in carrying out the orders of the county
court.

Oe

"Does the County Clerk have any authority
to open mall addressed to the County Court
or to individual members of the Court."

It is criminal to open mail of others for the purpose
of prying into its contents. Corpus Juris, Vol. 49, p. 1230,
Sec. 285, says: ‘

"By atatute the taking of a letter or
other mail matter before delivery to the
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ajidressee with an intent to obstruct
correspondence or pry Into the secrets
or business of another or the opening,
sccreting, embezzlement, or destruction
of the same 1s rade an offenses Yo con=-
stitute the offense, the taking must be
wrongful or unlawful--with criminal
intent--and this Intent must exist at
the time of the taking, It is not an
element of the offense that at the time
of the opening the letter was in the
custody of any postmaster, carrier, or
other person having charge of 1t. The
offense intended to be defined, the
other circumstances exlsting, 1s complete
whether the 1etter contained anything of
value, or not."

Sectlon 4747, Re Se loe 1939, orovides the following:

"If any person shall willfully open or
read, or cause to be read, any sealed
letter not addressed to himself, without
authority to do ao from the writer there-
of, or from the person to whom it is
addressed, he shall, on conviction, be

ad judged gullty of a misdemcanor.”

Ge

"Is the County Clerk charged with any duty
in regards to electiona that requires him
to visit the various election precincts
either on election day or before, end if
he so vlsits these precincts 1ls there any
provision for tha Court paying him for ex-
penses incurred."

Section 11596, Re 8. Mo. 1939, provides that in cases

where propositlions are certified to him by the secretary of atate
to be voted upon, he "shall prepare and dlstribute ballots #* #,"
Ve do not think this would mean that the county clerk ls required
personally to take the ballots and deliver them to each and every
voting precinct, but means that he should prepare them and then
distribute them in such a way that the voters will have them for
use at the proper time and place, and such distribution could be
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made in any mannor which would accomplish that purpose., This
section doss not necessarily require the clerk to personally
deliver them but to see that they are distributed, and doos

not make any provision for him to visit the various election
precincts either on slection day or before, nor for the payment
of any expenses incurred by him personally. "o do not find

any other statutes which provide fees for his services in this
connection,

Section 11598, R, S. Mo, 1939, provides the method
of dellvering of ballots to the judges of election for publiec
officers, It provides that,

Wi % % the clerk of the county court
shall cause to be dellivered to the
judges of electlion of each election
district which 1s within the county in
which the election 1s to be held, the
number of ballots printed for such dis=«
trict, sald delivery to be made by the

. sheriff of the county, his deputy, or
constable of the township, who shall be
allowed a reasonable compensation for
his services, to be provided for by the
county court."

Te

"Is not the County Clerk a clerk of the
County Court and is without any responsi-
bility or authority in the Operation of
the County government,"

The county clerk is the clerk of the county court,
The dutlies, rights, powers and authority of the county clerk
aro prescrlbed by statute and he camnot go beyond the statu=-
tory law in the exercise of the same, The county clerk is not
responslivle for the oporation of the county government nor
does he have any authority in the same, except for such re-
sponsibilities and authority as is proascribed by statute.
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S

""hat recourse does the County Court have
if the County Clerk rofuses to comply
with an order of the Court,”

As to the eighth question presonted for our opinion,
we think mandamus would be the proper action to be taken
agalnst a county clerk for refusing to comply with an order
of the court. State ex rel. Gay ve. Reyburn, 138 S, V. 79,

158 HO. App. 172. =

If the court can mandemus the c¢lerk in their right
to inspect the books, by the same rule they should have the
same right to compel the clerk to comply with the orders of
the court,

(This zame rule should apoly to the sreater number .
of nuestions asked 1in the opinion relating to the powers of
the court over. the clerk, provided the court first makes the
proper order to be complled with by tho clerk.)

Conclusion
It is the opinion of thls department that:

(1) the county clerk does not have the right to in-
sert In the county record books opinions of his own and state=-
ments regarding advice he gives to the county court;

(2) the county court has authority to order the
county clerk to strike from 1ts records entrles made by the
county clerk without the order of the court;

. (3) the county clerk does not have authority to
keep public records locked in private boxes where they can-
not be procured at all reasonable hours;

(4) the county clerk does not have authority to
issue beer or other licenses except under order and approval
of the court:;

(5) the county clerk does not have authority toopen
mail of the county court or of Individual members of the court,
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unloss so directed;

(6) the county clerk does not have any authority
to visit election precincts elther on or hefore election day
and to charge for hls expenses incurred in doing so;

(7) the county eclerk is clerk of the county court
clocted by ths people, and his responsibility and authority
In the operation of the county govermment 1s limited to that
prascribed by statute; and

(8) mandamus would be the procedure to compel the
county clerk to comply with tho order of the county court,

Respoactfully submitted,
GORDON P. VEIR
Assistant Attorney General

APPROVED

J. E. TAYLOR
Attorney General
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