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COUJ-TTY CLERK; Certain duties in connection with t};':) office of 

county clerk . 

April 13, 1945 

Ho:::1orable Robert H. li'rost 
Prosecut i ng Attorney 
Plattsburg , russouri 

Danr 1!r . Frost : 

F l LED 
~~ 

Your letter of Febr uary 2 , 1945 , requesting an 
opinion o~ t his department on o i&~t d i fferent ques tions, is 
as follows: 

"At tho ro qucst of tho CoWlty Court of 
Cl inton Cm.mty, Mi r. souri , I have several 
ques tions relative to tho duties and 
actions of tho County Clerk that I wish 
your opinion • 

• 
"I•'irst ·: .l)oos tho County Cl erk have 
authority to insert into the County 
Court Record Bool:: , opinions of his own 
and statements in rega.rds to advice 
that he 3ivos tho court . 

"Second: Does tho County Court have 
authority to order tho County Cl ar k to 
s t rike from the r ec ords entries made 
by t he c ount y cl ar k without order f r om 
t he Court . 

"Third : Does t he Count y · Cl ork have any 
authority to keep cer tain public r ecords 
l ocked i n priva te boxes whero they can­
not oe procured for the Court when the 
Cl ork is not prosont . 

"Fourth : Does o. Count y Cl erk have any 
authority to issue beor or any other 
licenses without f i r st obtaininG the 
approval of the ""'Ourt . 
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provides: 

"Fifth: Does the County Cl er k have 
any a uthority to open mall addr essed 
to the Count y Court or to individual 
members of t he Court . 

"Sixth: I s the Count y Clerk charged 
with any dut y in regards to el ections 
that requires him to visit the vari ous 
election prec i ncts e ither on e lection 
day or before , and if he so visit s 
these precincts is thor o any provision 
for t he Court paying him for expenses 
incurred. 

"Seventh: Is not the County Clerk a 
clerk of the County Court and is with­
out any responsibility or authorit y 
in the operation of tho County govern­
mont " 

"Ei ghth: \':hat r ecourse does the Count y 
Court have i f tho County Cl erk r efuses 
to comply with an order of the Court ." 

These ques tions will be taken up in numerical ordor . 

1 . 

"Does the County Clerk have authority to 
insert into t he County Court Record Book , 
opinions of h i s own and statements in 

regards to advice t hat he gives the court?" 

Sec tion 7 , Article VI , Gons titution of t.Ussouri , 1945 , 

" In each county not f r amin3 and adopting 
its own charter ar adoptin0 nn a lternative 
form of county government , there s hall be 
el ected a county court of three members 
which shall manage all county business as 
prescribed by law, and keep an accurate 
record of its proceedings . The voters of 
any county may reduce tho number of members 
to one or t wo as provided by law. u 
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The county cl erk h~o only such authority to insert 
into the County Court RJcord oook such entries as directed 
by l aw and ordorod by tho court , his duties and authority 
being purely statutory and none other . 

A part of his dutios ls proscribed by Sections 1993, 
1995 , 250'7, 13295 , 1S298 and 14566 , H. s . Mo . 1939. 

Section 13295 , R. s . Mo. 1939 , provides as fol lows • 

"Every cler k shall record t he jud.gments, 
rules , orders and other proceedings of the 
court , and mako a complete alphabetical 
index thereto ; issue and attest all process 
when required by law and affix tho seal of ' 
h is office thereto , or if none be provided , 
then his private seal; keep a perfoc t 
account of al l moneys coming into his hands 
on account of costs or otherwise , and 
punctually pay over the same: Provided, 
tho.t where the clerk of tho circuit court 
is a party, plaintiff or defendant (whether 
singl y or jointl y ~1th others) to a suit 
or action , tho writ of summons and all 
other process shall be issued by tho clerk 
of tho county court , the reason therefor 
boing noted on said process , and said 
latter named cl erk shall , on the trial of 
said couse , act as temporary clerk of tho 
circuit court and ot her\·,ise perfortn i n 
said cause all tho duties of tho circuit 
court cler k . " 

There aro numerous other sections relating to tho 
dut ies of the county cl er k . 

2 . 

"Does tho County Court have authority to 
order the County Clerk to strike f r om the 
records entries made by tho c ounty cler k 
\Yi thout order from tho Court . " 

The c ountj cler k is on off icer of tho county court . 
AlthouGh el ected by t he pooplo , ho is the clerk of s aid court and 
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his duties nnd.limitations are prescribed by statuto , and he 
cannot l ecally s o beyond the statutes in his official capacity. 

On this second po~t , the clerk i s subordinate to 
t ho county court and the county court may order the clerk to 
strike from the records any entries made by him that were not 
authorized.by the court or not locally required of the clerk to 
be entered. Such authority could be derived by the same rule 
a~ laid down 1n the case of Johnson v. Underwood, 22 s . w. ( 2d) 
133, 324 'Mo. 578, Yherein it is said that , "County 0ourt is 
' court of record ' within law authorizin1 courts of records to 
sot aside orders showing irregularity. " 

3 . 

" Joes the County Clerk have any authority 
to keop certain publ ic records locked in 
private boxes where they cannot be procured 
for the Court uhen the Cl erk is not present . " . 

As pointed out above the statutes require t ho county 
clerk to file and keep certain recorda . Such r ecords , t herefore , 
are public rocords . In tho case of State ex rel . v. Henderson , 
169 s. w. (2d) 389 , 392 , 350 ~o . 968 , the court said: 

"In all instances where , b:f law or regula­
tion , a document is required to bo fi l ed in 
a public office , it is a public record and 
the public has a right to inspect it . " 

4 . 

"Does a County Clerk have any authority to 
i ssue beer or any other licenses without 
first obtainint, t he approval of the Court . " 

Tho matter o·f t he issuance of licenses is regul atod by 
various statutes . It is necessary to refer to t hem to determine 
whether the county clerk l1as any authority in connection with t he 
issuance of such licenses . 
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Section 4904 , R. s . !to . 1939 , which deals with in­
toxicatins li uor licenses·, proviues that the hol dor of a 
liquor pormit or l icense shall pay into the county treasury 
an amount to be dete~ined by the county court . No authority 
i s e iven the county cl er k to dote~ine the amounts to be 
pai d or to issue any license . 

that, 
Likewise , Section 8290 , H. s . Uo . 1939 , pr ovides 

".L'ho cl er k of the county court of such 
county shall issue a s many bl ank l icensos 
fo1• money brokers or oxchanwe dealers as 
the court may direct . * * * 

It will be seen by the forego1nc statuto t hat t he 
county court diroots the i ssuance of the lioenaos and that the 
duties of tho cler k aro ministerial. 

Likewise , Section 15287 , R. s . Mo . 1939 , deals with 
t he issuance of licenses to ope rato a ferry . Said s ection pr o­
vides that the petition f or such license shall be made to t he 
county court and t hat i f t he court determines that the license 
should be granted , it should order the cl erk to is sue t h e 
license . 

These , and similar statutes , all clearly show t hat 
the duties of the clerlr with roopoct to issuing licenses are 
merely ministerial in carrying out t he orders of t he county 
court . 

5 . 

"Does tho County Clerk have any authority 
to open mail addroased to the County vourt 
or to individual mornbors of the Court . " 

It is cr iminal to open mail of others for tho purpooe 
of ... >r yinc into 1 ts contents . (Jor pus Juris , Vol . 49 , P • 1230 , 
Soo. 285 , says: 

"By statuto t he takinh of a letter or 
other mail matter before delivery to t he 
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a :re <:sao \1i t :1 an int;ent to obstr uct 
corres pondence or pry lnto t ho s ecreta 
or business o! another or t he oponlng , 
aocrotin~, ~bozzlomont , or destruction 
of t 'le sa•·ne is rn de an offense . 'l'o con­
sti t uto t·1o offense , t he ta.kin,... must be 
wroncful or unlawfUl--w· th crininal 
lntent--a.nd t his intent must exist at 
tho timo of tho ta.ldnr; . It io not an 
ele~ont of tho offense that at the time 
of tho openin::: t:1e letter \7as ln the 
custody of any postmaster , carrier , or 
other person havin ... , char c;e of it . The 
offense intended to be defined, t he 
other circumstances oxlstinG1 is complete 
\7hether t he letter contained o.nythinc; of 
value , or not . " 

'>action 4?47 I H. s . n.o . 1939, r oviuos t ho followint; : 

" If any person shall willfully open or 
read , or caus e to be read , any sealed 
l etter not addre s sed to himself , \7ithout 
au t hority to do so from the writer there­
of , or from t:1c ID rson to whom it is 
addressed , ho shall , on conviction, be 
adjudged guilty of a misdemeanor . " 

6 . 

"Is the County Cl er k char ged with any duty 
in recards to el ect ions that requires h im 
to visit the ~arious el ection precincts 
either Ofi election day or before , end if 
:1e so visits those pr ec i ncts is t here any 
provision for the Court payinG him for ex­
penses incurred. " 

Sect ion 11596 , R. S . !1o . 1939 , prov.:de s t hat in cases 
where propositlons are corti~iod to h±m by the secretary of state 
to be voted upon , h e "shall prepare and di::stributo ballots {:· .;~ . " 
.. o do not t h ink this would moan tho.t tho county clerk is required 
personally to take the ballots and del iver them to each and ever y 
votin~ precinct , but means that he should prepare them and then 
distribute t hem in such a way that tho voters will have them for 
use at the proper time and place , anu such distri bution coul d be 



- 7 - . f.pr :i.l 13 , 1945 

rno.de in any nmnnor which rrould accotlplish tho.t purpose . This 
section doos not necessarily require the cl ark to personally 
deliver them but to soc that they are distributed , and do·Js 
not make o.ny provis ion for hi.n to visit t"1e various oloct ion 
pro cine ta oi thor on ::> lee tion do.y or be foro , no_, for tho pay1:1ont 
of any expenses incurred by hit'!! ~oraonally . 'J do not find 
any othor statutes which provide foos for his sorvicos in this 
connection. 

Soc tlon 11598 , 1t . S . Mo . 1939 , provides tho method 
of doliverine of ballots to tho judges of election for public 
officers . It provides that, 

" -;:- -::· -::· t:1o clark oi' tho county court 
shall cause to bo dolivorod to tho 
juagos of election of oo.ch el ect ion 
u istrict which is vllthin the county in 
which tho election is to bo ho l d , tho 
numbor of balloto printed for such dis ­
tric t , said deliver~ to be mo.do by tho 
sheriff of tho cou."lty , hio do _>Ut'J , or 
constable of the GO~nship , vho shall be 
allot~d o. roasono.blo co~penso.tion for 
his sorvicos , to bo proviued for by the 
coW1ty court . " 

7 . 

"Is not tho Count'J Clerk a clark of tho 
Gounty Court o.nd i s without any respons i ­
bility or authority in the operation of 
tho County GOVOrlli~Ont . " 

Tho county clorlt .:.s tho clerk of tho county court . 
'l'ho d·.J.t i os , ri[;hts , powers o.nd authority of tho county c l erk 
o.ro prescribed by statute and ho cannot go beyond the statu­
tory l aw in tho oxerc i so of tho sruno . Tho county cl erk io not 
rosponsf",Jla for tho oporo. tion of tho county c ovornmont nor 
does he ha.vo any authority in tho' same , oxcopt for such ro­
sponsibilitios o.n~ authority as is pr oscribed by statute . 
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8 . 

" ha:c r cco:l ... 'G O doc::; the Cot.mty 1.1ourt hn.vo 
i f t::o vOunty "Clcr~~ rofiiDO .. to c o.r1ply 
\' itl... an order of the Court . " 

194.5 

An to tho oi[;hth ouo ::; tion proocntod for oar o inion , 
re t h lnk mo.nda...-~:1~ would bo tho proper oction to be ta.ken 
aca.1nst a count:; clerk for r efuoin.:; to conply ,·ith n.n ordor 
of tho court . State ox rel . Gay v . Roy~urn , 138 s . r· . 79 , 
158 .• o • . \pp . 172 . 

If tho court cnn mc.nd!l:.tus tho clerl~ in their ric;11t 
to inspect t h e books , b:~ tho an..'::lo r·:lo they ahoul hnvo tho 
sa..c riGht t o co:Jpol t!1o clor:: to cot1;>ly ,..ith ti:1o o!'dors of 
the court . 

(This 0.::10 rulo oiloula. o.p) l y to tho ~;l"on.tor ntn::>er 
o~ uostio:u~ asked 1.n t?lo O')inion rolnt.!.!"~ to . tho pm?ors of 
tho court over. tho clerk, provided tho court f irst makes tho 
proper order to bo cOTJi.0l1od with by tho clerk. ) 

Concl us ion 

It is tho opinion of this dopo.rtnont t b.a.t: 

(1) tho co·..t.Tltj cler: docs not ho..vo tho right to in­
sort in tho county rocord books opinionn of his own and sto.te­
nonto rosardinc advice ho ~ivoo to tho county court; 

(2) tho county court has authority to order tho 
county clor1< to str1lm f r om ito recorda entries -.13.do by tho 
county clerk without t ho order of tho court ; 

(3 ) tho county clerlc docs not have o.uthority to 
keep public records locltod in prlvate boxes ,·:hero thoy can­
not bo procured a t all roa::~onablo hours; 

( 4) tho co~ty clerk doos not hnvo authority to 
i::~s uo boor or othor licen ses except under order and ap,roval 
of t h o court; 

( !.> ) tho county clerl>: d ocs n ot ha.vo o.utllorlt:, to q;>on 
.~il of t he count~ court cr of ind ividual monbers of the court , 
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unless s o directed; 

(6 ) tho county clark does not havo any a.uthorlty 
to visit e leoti Jn precincts oithe~ on or ?oforo oloction day 
and to charge for his expenses incurred i n doing so; 

{7) tho county clerk io clork of tho county court 
olocted by th9 ,?001le , nnd his responsibility and authority 
in tho operation of tho county GOvernment i s linited to that 
pr~ocribed by statute; and 

(8) mandnmus would be the procedure to c ompo l the 
county cler1c to co:npl:r with tho order of th~ county court , 

J . L . TAYLOR 
A~~orncy ~onernl 

GPVl : EG 

Roopoctfully submitted , 

G0.J)01:l P • EIR 
Ass istant Attorney noneral 


